
COMMISSION ON STATE MANDATES 

NOTICE AND AGENDA 

State Capitol, Room 126 
Sacramento, California 

November 30,1999 

1 1 :00 A.M. - PUBLIC SESSION 

I. CALL TO ORDER AND ROLL CALL 

I.. PROPOSED CONSENT CALENDAR 
Note: vthere are no objections to any of the following action itenzs, the Executive 
Director will include it on the Proposed Consent Calendar that  i ill be presented at the 
hearing. The Conznzission ~~il1,detemzine which items will remain on the Consent 
Calendar. 

ITI. APPROVAL OF MINUTES 

Item 1 October 19, 1999 
Item 2 October 21, 1999 
Itein 3 October 28, 1999 

IV. HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action) 

A. TEST CLAIMS 

Item 4 School Site Councils and Brown Act Refornz 
CSM - 4501 and portions of CSM - 4469 
Ken1 High Scl~ool District, San Diego Unified School District, 
and the County of Santa Clara, Co-Claimants 
Education Code Section 3 5 147 
Government Code Section 54952 
Statutes of 1993, Chapter 1138 
Statutes of 1994, Chapter 23 9 



B. ADOPTION OF PROPOSED STATEMENTS OF DECISION 

Item 5 Peace Oflcers Procedural Bill of Rights - CSM-4499 
City of Sacramento, Claimant 
Government Code Sections 3300-33 11 
Statutes of 1976, Chapter 465 
Statutes of 1978, Chapters 775, 1173, 1174, and 1178 
Statutes of 1979, Chapter 405 
Statutes of 1980, Chapter 1367 
Statutes of 1982, Chapter 944 
Statutes of 1983, Chapter 964 
Statutes of 1989, Chapter 1165 
Statutes of 1990, Chapter 675 

Item 6 ' REQUEST FOR WITHDRAWAL 
Health Fee Elimination - CSM 98-4206-1-01 
Santa Monica Community College District, Claimant 
Statutes of 1987, Chapter 1 1 18 
Statutes of 1984, Chapter 1 

Item 7 REQUEST FOR WITHDRAWAL 
Collective Bargaining - CSM 99-4425-1-03 
Redondo Beach Unified School District, Claimant 
Statutes of 1975, Chapter 961 

C. SCHEDULING OR ASSIGNMENT OF PENDING TEST CLAIM RESULTING 
FROM TIE VOTE 

Item 8 Behavioral Intervention Plans - CSM-4464 
Bytte County Office of Education, San Diego Unified School 
District, 
and San Joaquin County Office of Education, Co-Claimants 
Education Code Section 56523 
Statutes of 1990, Chapter 959 
Title 5, California Code of Regulations, 
Sections 3001 and 3052 



D. ASSIGNMENT OF PENDING CLAIM TO HEARING OFFICER 

Item 9 County of San Diego v. State of California, et  al., 
Number CSM-R-SO46843 
Remanded by the Supreme Court in County of Sun Diego v. State of 
California, et al., 15 Cal.4th 68, "to determine whether, and by what 
amount, the statutory standards of care (e.g., Health & Saf. Code, 5 
1442.5, former subd, (c); Welf. & Inst. Code, 55  10000, 17000) forced 
San Diego to incur costs in excess of the funds provided by the state, 
and to determink the statutory remedies to wlich San Diego is entitled." 

V. APPLICATION FOR A FINDING OF SIGNIFICANT FINANCIAL DISTRESS 
PURSUANT TO WELFARE AND INSTITUTIONS CODE SECTION 17000.6 AND 
CALIFORNIA CODE OF REGULATIONS, TITLE 2, ARTICLE 6.5. (action) 

Item 10 ADOPTION OF FINAL STATEMENT OF DECISION 
County of Butte Filing of August 27, 1999 and 
Preliminary Decision of October 28, 1999 

VI. INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action) 

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES 

Item 11 School Bus Safety 11 - CSM-97-TC-22 
Clovis Unified School District, Claimant 
Education Code Sections 39831.3,38048,39831.5 and 
Vehicle Code Section 221 12 
Statutes of 1997, Chapter 739 et a1 

B. ADOPTION OF PROPOSED STATEWIDE COST ESTIMATES 

Item 12 American Government Course Document Requirement 
CSM-97-TC-02 (a.k. a. 97-258-01) 
San Diego Unified School District, Co-Claimant 
Sweetwater Union High School District, Co-Claimant 
Education Code Section 5 1230 
Statutes of 1996, Chapter 778 

C. PROPOSED REGULATORY ACTIONS 

Item 13 Adoption of 2000 Rulemaking Calendar 

VII. EXECUTIVE DIRECTOR' S REPORT 



Item 14 WORKLOAD, IMPLEMENTATION OF AB 1679, AND THE LOCAL 
CLAIMS BILL 

W. NEXT AGENDA (info) 

IX. PUBLIC COMMENT 

X. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS 
11 126 and 17526. (Closed Executive Session may begin at this time or may begin 
earlier on this day and reconvene at the end of the meeting.) 

A. PENDING LITIGATION 

To confer with and receive advice from legal counsel, for consideration and action, as 
necessary and appropriate, upon the following matters pursuant to Government Code 
section 1 1 126, subdivision (e)(l) : 

Gary D. Hori v. Commission on State Mandates, et al., Case Number 99AS0 15 17, 
in the Superior Court of the State of California, County of Sacramento. 

San Diego U~zzjied School District v. Commission on State Mandates, et al., Case 
Number GIC 737638, in the Superior Court of the State of California, County of San 
Diego. 

To confer with and receive advice from legal counsel, for consideration and action, as 
necessary and appropriate, upon the following matter pursuant to Government Code 
section 11 126, subdivision (e)(2): 

Based on existing facts and circumstances, there is a specific matter which presents a 
significant exposure to litigation against the Commission on State Mandates, its 
members and/or staff (Gov. Code, 5 1 1 126, subd. (e)(2)(B)(i).) 

B. PERSONNEL 

To discuss and consider personnel matters pursuant to Government Code sections 
11 126, subdivision (a) and 17526. 

XI. REPORT FROM CLOSED EXECUTIVE SESSION 

XII. ADJOURNMENT 



Hearing Date: November 30, 1999 
Fie Number: CSM 4499 

I f:\mandntes\\4499\\propsod.doc 

Item # 5 

Proposed Statement of Decision 
Government Code Sections 3300 through 3310 

As Added and Amended by Statutes of 1976, Chapter 465; 
Statutes of 1978, Chapters'775, 1173, 1174, and 1178; 

Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter 994; 
Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and 

Statutes of 1990, Chapter 675 

Peace W c e r s  Procedural Bill of Rights 

Table of Contents 

Executive Summary.. ........................................................................ ,0001 

Proposed Statement of Decision ............................................................ .0007 

Exhibit A 

Hearing Transcript, August 26, 1999 Commission Hearhg ......................... ,0035 

Exhibit B 

Staff Analysis of Test Claim ............................................................... .0079 





Hearing Date: November 30, 1999 
i Flle Number: CSM 4499 

f:\mandabs\\4499\\propsod.doc I 

Item #5 

Proposed Statement of T I  Decision , 

Government code Sections 3300 througb 33 10 . . 

. . 

As Added &d ~ e n d & d ' d $  statute$ o f  1976 ,"chapter 465; 
staktes bf 1978','~haptkrs.775, 1173; 1174, and 1178; , ' . 

Statutes of 1979, Chapter 405; Statutes of 1'980, Chapter 1367'; statutes ofrl982;, Chapter 994; 
Statutes of 1983; Chapter- 964; Statutes of 1989, Chapter 1165;.and 

Statutes of 199.0, Chapter.675 

Peace OfSicers Procedural Bill of ~ i ~ h t i  
' .  

Introduction , .  , 

On August 26, 1999 the Commission approved this test claim with a 5 to 3. vote. 

The test claim legislation prbvides procedural protections to peaca officers &ployid by 'local 
agencies and school~dis~cts when a peace officer is subject to an interrogation by the employer, 
is facing punitive action or receives an adverse comment in his or her personnel file. The 
'protections required by the test claim legislgtion apply to peace officers classified as perFpapent 

3 .  

employees, peace offikers who s&keat the pleadure % .. of the agehcy, .Q;:,. andpea~~,,offiFe~"cin,  
probation who have not reached . . , pe-ent . . atatus. - .  $ 

I , 

The Commission adopted the Staff Analysis on the test c lah ,  with one ohage relating to 
Government Code section 3303, . , subdivision (g).' That , . section states in pertinent part the . . , . 

following: 
., , 

. . 

"The complete interrogation of a public safety officer mrty b~ reoorded. I f  a 
tape recording is made of the interrogation, the public safety officer shall have 
access to the tape if any further proceedings are contemplated or prior to any 
furthers in te~gat ion  at a subgequent, time. . . . The public safefy officer being 
interrogated shal1 have the right to bnpg his or her own r eco rbg  device and 
record any and all aspects of the interrogation. (Emphasis added.) - - . . ... - ,  . . . i t .  . . .!' , . . . .  

Based on the evidence presented at the hiaring, the ~iimmiission'gkco~nizkd the realiiy faced by' 
labor relations' professionals in their implementation of the test claim legislation. b;ccordingly, 
the Commission foiuid'that tape recordingthe interrogation when the eniployee.records the ,. 

interrogation is a mmdat.6ry ;activity to ensure that aU,p,&ies have an'accurate record.: :.The 
Commission's finding is .also. consistent with the legislative intent to assure.lstable employer- 
employee relations are continued throughout the state and that effective services are provided to , . ,  

the people. 

' The Staff Analysis on the test claim is attached as Exhibit B. The uncorrected August 26, 1999 Hearing 
Transcript is attached as Exhibit A. 



The Commission did not discuss at the hearing the second part of the statute,.which requires, the 
employer to provide the employee with access to the tape under specified circwnstancq whkn a 
recording of the interrogation ii3 made. However, the staff analysis adopted by the Commission 
stated the following in this regard: * 

"One of the conditions imposed by the test clkn,statute requires employers to 
provide the t ~ p e  recording to *rerrogated'$eace'6biefs if furtha proceedings 
are contemplated. If the;further proceeding is isciplinary action, then under 
certain circumstances, due-process requires the eqployer t , ~  provide an, 
employee who holds either 4 property or liberty interest h the job withthe 
materials upon which the disci~linary .,. . action is based. " ' ,  I..: . . . ; , .  

Accordingly, ,even' in the absence of the test claim legislatioli; the due process 
clause requires employers to providem.mh materials, including the tape 
recording of the interrogqtion when:. 

A permanent employee .is dismissed, demoted, suspended, receives a 
j .  

reduction in pay or a written reprimand; or 

a A probationary or at-will employee is dismissed and the employee's 
reputation and,ability to obtain future employment is harmed by the 
dismissal, and when 

a The disciphary action is based, in whole or in part, on the interrogation of 
the employee. 

 ide el these cir@hstaaces,'the ?&uirement to producethe tape - fe=ording ,.if4s, of 
the interroga&h'under the' test cl&h legislation doesnot'hnpose a new 

, , 
program or higher level of service because this adivity was required b d e r  
prior law th?bugh the due process' clause. "'2. 

4 r r3  

The above analysis, which finds that providing the employee with access to the tape if fUrther ' 

proceedings are contemplated does not constitute a new program or higher level of service when 
the M e r  proceeding is a disciplinary action protected by the due process clause, is 
incorporated into the attache$Proposed Statement of Decision and is consistent with the 
Commission's decision. , I 

' ~ c c o r d i n ~ l ~ ,  with r&ud . .  tb"tapejrecar&g . , - ,  th6interrogition,.th&Proposed - Statemeht . of .>.., ~ e c i i i o n  
. . - .  includes the following ri.imbursa6le fitate . mandated , . .  &%ties: ' , ' ,  

7 .  
" . . . 

Tape recording ..,. , !., the interrogation when . . the employee records the interrogation. (Gov, 
!:! 1 .  

Code; 1 3393, ~ b d .  (a ;); , . 
. I  , 1 

,... . 
, .  , 

<. . 

o Providing the employee- with access to the tape prior to ,any further interrogation at a 
subsequent time, or if any further proceedings are contemplated and the further ' 

proceedings fall within the following categories (Gov. Code, 8 3303, subd. (g)): 

(a) T& dthei  prbceiding is dot a disciplinhry action; 

Exhibit -, page A-19 and 20 of the Staff Analysis. 



interest is not affected (i.e., the charges supporting the di.smissal does not harm the 
employee's'reputation or ability to 5nd future employment); 

I . , , . .  . . . .  ne. wer$ioceeding i s ~ ~ a n s f e r  o.!! a 'p&i&ent,  probatioGaj or Bttwi:ll. errnpioyee 
. . .  ,fcir oses bf p'dEjhm&nt;"l,? .... , , ' f? '  ' )  . , .  , , r  . , ;  . ., , . , .. ', , Y f  

. . .  . . . . .  
(. . . . . . . .  ,. - . : ,  . . . i  . . , ,. ,.,, .. 

. . . . . . . . .  r 
, . , ,.. 

The further proceeding'is a denial of promotion for . .!. a , .  p'ermwent,: . . probationmy ,,or at- 
.vjilf emIjlo.yee fbr'fe+& o ~ e r  herit; 

. . . . .  .... . . . . .  
, , 

,.-, , .., . .  ..,: 

The further pmceeding is an action against apemanent, probationary or a t - ,v iU , .x . employee.mfi;t * disadvmtagk;''h& ~s'di.'~aSds'hiij.,*~d~-'~pao~$,the c,&eeI 
L .  , :  / ,  ................ , : l i'* , 

of the employee. (See also activity nu&drf;'4 and 5 bilovi;, aid iri the Cd&l&tjn of 
the SOD at page 3 1,) 

ConcIusion arid Stnff ~ecornmendntion 

Based on a comparison of the test claim legislation andthe legal requirements in effect 

following reimbursable activities: 

1. Providing the opportunity for an admibistiative appeal for the following disciplinary actions 
(Gov. Code, 5 3304, subd. @)): 

' 

Dismi~sal, demotion, suspension, salary reduction Lor written reprimand received by 
probation'ary .arid at-ivill employees ,whose 1iberty;interes't:are not a.ffected .(i;e.,; the 
charges, supportjng a dismissal do not harmthe. eapi6yeie',s reputation or abilityto find 
future employment); . L .., _ .., , , 

. . 
. . ., 8 

i 
Transfer of pemanent,.probationary and at-yill empIoyees for purposes of punishment; 

Denial of promotion for permanent, probationary and at-will employees for,>=asons other 
than merit; and , I 

Other actions against permanent, probationary and at-will ekploye;s that iesult in 
disadvantage, hasm, loss or hardship and'impact the'caraer opportunities ofthe employee. 

. .,.,;,;, . _ ./ /(. . , , . .  . .  . . . .  ...... ......... . . . . . . . . . .  >. . .  :, , : > ,  
, I /  - b t  , . 

2. Cbnducting an lnteeigation of a $~ace"&Ic& while fie officer is bh d d y ,  Or bimpefisating . . 

the peace offioer,for off-duty time ~h.accordbc8 wi~.regular'  deparhnent:pro'cedi.ies. ' f ~ o v . ; .  :., '.. 

Code, 5 3303, subd, ,(a).) 

3. Providing prior notice to the peace officer regarding the nature of the interrogation and 
identification of the investigating officers, (Gov., Code, 5 3303, subds. Cq) and (c).) , 

1 - 

4. Tape recording the interrogation when the'. employee.-rf3~ard.s tlie intenogation'~"~Gov.~ C6dei'$ 
;,.L.-. . . . . . . .  . . . . . . . . . . .  . . . . . . . . . . . . . .  

. . .  3303, . . . .  .:;:. . . . .  1, ' . :  ,.:.. .:,' , z 

5. Providing the employee with access to the tape pior  to &y M e r  internogation at a 
subsequent time, br if any further proceedin$ ke~contemplated and.the further proceedings 
fall within the following categories (Gov. , ,  Code, 5 3303, gubd. .(g)): 

b. 

(a) The further proceeding is not a disciplinary 'action; , 



The further proceeding is a dismissal, demotion, suspension, salary reduction or 
written r e p r i m ~ d  received by a probationary Rr at-will employee whose jiberty 
interest is not affected (i,e., the charges supporthg the dismissal does not harm the 
employee's reputation or abili6 to find fi~lmc employment); 

(o) The further @roceeding is a transfer ofa  perjnanenf, probationary or at-will employee 
for purposes of punishment; 

. . 
(d) The fiirther $~oceeding'is adenial of pro&otioi for a permanent, pibbationw or at- 

will emplojree for reasons'other than merit; 

(e) The further proceeding is an action against a permanent, probationary or at-will 
employee that results in disadvantage, harm, loss or hardship apd impacts the cqeer 
of the employee. 

\ ... 

Producing transcribed copies of any notes made by a stenographer at b interrogation, and 
reports or ooinjjlaints made by investigaf&or other perspni, exc~p~,t$ose~that. are deemed 
coddential, when requestid by the officer k the following cirdUmtiEmces (Gov. code, 

3303, subd. (g)): 

(a) When the investigation does not result in disciplinary action; and 

(b) When die investigation results in: 

A dismissal, demotion, suspension; salary .reduction or written reprimand received 
by a probationary or at-will-employee whose liberty interest is not affected (iee.; , 
tGe charges supporting the dis$ss& do not h a m  the employee's reputation-or 
ability to find future employment); ' 

A transfer of a permanent, probationmy or at-will employee for.purposes of 
puriish&ent; , .  . 

A denial of promotion for a permanent, probationary or at-will employee for 
reasons other than merit; or 

Other actions against a permanent, probationary oriat-will employee that result in 
disadvantage, ham, loss or hardship and impact the career of the eqloyee.  

6. Perfonning the foIlowing activities upon receipt of an adverse comment (Gov. Code, §§ 3305 
and 3306): 

School Districts 

(a) If the edvirse comment results & the deprivation of employment through dismissal, 
suspension, demotion, reduction in.pay or witten reprimand for a permanent peace 
officer, or harms the officer's reputation and opportunity to find future employment, 
then schools are entitled to reimbursement for: , 

_._i .. / ... . , : .  , . , ., ' 

Obtaining the signature of,the peaae officer.on the adverse comment; or 

' Noting the peace officef's refuid to sign the adverse comment on &e document 
and obtaining the signature or initials of the peace offlcer under such - 
circumstances. 



(b) If the adverse c o b e n t . i s  o b t h e d  in connection with a promotional examination, 
then school districts are ,entitled to reimbursernent.for the following activities: 

* Providing notice of the adverse comment; 

Providing ao opporhmity to review md sign the adverse co.mment; 

 rodd ding an opiorhmity to respond to the adverse comment within 30 days; and 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signahre or initials of the pence officer under such - 
circtimstances. 

(c) If the adverse comment is not obtained in connection with a promotional 
examination, then school districts are entitled to reimbursement for: 

Obtaining the signature of the peace officer on the adverse' comment; or 

Noting the peace off~cer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

Counties 

(a) If an adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peace 
oscer,  or harms the officer's reputation and opportunity to fma future employment, 
then counties are entitIed to reimbursement for: 

0 Obtaining the signature of the peace'officer on fhe adverse c o h e n t ;  or 

o Noting the peace officer's refusal to sign the adverse comment on the document 
arid obtaining the signature or initials of the peace officer uhder such 
circumstances. 

(b) If the adverse comment is related to the investigation of a possible criminal offense, 
then counties are entitled to reimbursement .for the fol.lowing activities: 

pioviding notice of the adverse comm&$' 

Providing an opportunity to review and sign the adverse comment; 

Providing.an opportunity to respond to the adverse comment wit& 30 days; and 
' ,  

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

(c) If the adverse comment is not ielated to the investigation of a possible criminal 
offense, then counties are entitled to reimbursement for the following activities: 

* Providing notice of the adverse comment; and 

s Obtaining the ,signature of the peace officer on the adverse comment; or 



0 Noting the peace officer's refusal to sign the adverse comment on the document' 
and 0 b t d . g  the signature or 'initials of the peace officer under such 
c~cumstances, 

, Cities and Special Districts , . 

If'an adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or witted reprimand for a permanent peacd 
officer, or harmsthe officer's reputation and opportunity to find future employment, 
then cities .and special districts are entitled to reimbursementfor: :' 

Obtaining the signature of the peace officer on the adverse comment; or . . 

a N o h g  the peace officer's refusal to sign the adverse comment on the d o c h e n t  
and obtaining the signature or initials of the peace officer under such 
circumstances; 

(b) If the adverse comment is related to the investigation of a possible c r h h a l  offense, 
then cities and special districts are 'entitl~b to rqimbursement for the following 
activities: 

Providing notice of the adverse comment; 

Providing a i ~  opportunity to review' and sign the adverse comment; 
' 

0 '  Proiiiding an opportunity to respond to the adverse comment within 30 days; and 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtnining the signature or initials of the peace officer under such 
circumstances, 

(c) If the adverse comment is not related to the $vestigaticg of a possible criminal , . 

offense, then cities and special districts are entitled'to reimbursement for the 
. . 

following activities: 

Providing notice of the adverse coqment; 

a providing an opportunity to respond to the adverse commant within 30 dnys; and 

Obtdning the signature of the peace off~cer on the adverse comment; or 

.Noting the peace officer's refusal to sign the adverse comment on the document 
mil obtaiGng the signature or initials of the peace officer under such 
circumstances. 

. . 
Staff Recommendntion . 

staff recommends -that the Commission approve the Proposed Staternent.of Decision (beginning 
on page 7), which accurately reflects the ~6mmission's decision in this case. 



BEFORE TKE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

As Added and Amended by Statutes of 1976, 
Chapter 465; Statutes of 1978, Chapters 775, 
1173, 1174, and 1178; Statutes of 1979, ' 

Chapter 405; Statutes of 1980, Chapter 1367; 
Staktes of 1982, Chapter 994; Statutes of 
1983, Chapter 964; Statutes of 1989, Chapter 
'1 165; and Statutes of 1990, Chapter 675; and 

NO. CSM 4499 

Government Code Sections 3300 through 
33 10, 

PROPOSED STATEMENT OF 
DECISION PURSUANT TO 
GOVERNMENT CODE SECTION 
17500 ET SEQ.; TITLE 2, 
CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 

Peace O8cel.s Procedural Bill of Rights 

/ (Presented on September 30, 1999) 
Filed on December 2 1, 1995; 

By the City of Sacramento, Claimant, 

PROPOSED STATEMENT OF DECISION 

On August 26, 1999 the Commission on State Mandates (Commission) heard this test claim 
during a regularly scheduled hearing. Ms, Pamela A: Stone appeared for the City of Sacramento. 
Mr. Allan Burdiclc appeared for the League of Cdifornia CitiesISB 90, ~e&ce .  Ms. Elizabeth 
Stein appeared for the California State Personnel Board. Mr. James Apps and Mr. Joseph 
Shinstock appeared for the Department of Finance, The following parsons were witnesses for '. 

the City of Sacrmellto: Ms. Dee ConQeras, Director of Labor Relations, and Mr. Edward J. 
Talcach, Labor Relations Officer. 

At the hearing, oral and documentary evidence was. introduced, the test claim was submitted, and 
the vote was taken. 

The law applicable to the Commission's determination of a reimbursable state mandated 
program is Government Code section 17500 et seq, and section 6, article XI11 B of the California 
Constitution md related case law. , 

The Commission; by a vote of 5 to 1, approved this test claim. 

N 



BACKGROUND 
. ' < (  

In 1976, the Legislature enacted Government Code sections 3300 through 33 10, lcnown as the 
Peace Off~cers Procedural Bill of Right$ Act, The test claim legislation provides a series of 
rights and procedural safeguards to peace officers employed by local agencies and school 
districts that are subject to investigation or discipline, Legislative intent is expresdy provided in 
Government Code section 33 01 as follows: 

"The Legislature hereby finds and declares that the rights and protections 
provided to peace officers under tihis chapter constitute a ma$ter of statewide 
concern. The Legislnture f i rher  finds and declares that effective law 
enforcement depends upon the maintenance of stable employer-employee 
relntions, between public safety employees and their employers. In order to 
assure that stable relations are continued throughout the sthte and to further assure ' 
that effective services are provided to all people of the state; it is necessary that 
tllis chapter be applicable to aIl public safety officers, asdefined in this spction, 
within the State of califor&." . 

The test claim legislation applies to all employees classified as "peace officers" under specified 
provisions of the Penal Code, including those peace officers employed by counties, cities, special 
districts and scklool districts? The test claim 1egisIntion aIso applies to peace officers that are 
classified as permanent employees, peace officers who serve at the pleasure of the agency and 
are terminable without cause ("at-will" employees)4 and peace officers on probation who have 
not reached permanent status.5 

COMMJSSION FINDXNGS 
i ' i. I ' .  . , . 

$ r:, . . .. . , 

Issue: Does the test claim le&slation, which establishes rights and procedures for peace 
officers subject to invesdgitiod di,di,,cip~iniii co&titute a teihbursable etnte,. 
mandated pr&grah within the &sankg ~fa@i&lcie r G .  -' B, sectidn 6 of . .. t h e  ~ a l i f o ~ n i a  
Colistitution ahd GoveGnment .. . Code s&tioi i7514 7 

. , 
. . 

For a statute to, 'kpose a reimbursable state mandated progr&, the stahitory language must 
direct or obligate an activity or task upon local governniental'agencies, ,In addition, the 
required activity or task must be new, thus constituting a "new program", or create an 
increased.pr "higher level of service" over the former required level..of servioe. The court has 

' Government Code.seotion~3301 states: "For purposes of thhohapter, the term public safety ofic'er means all pdace 
officers specified in Secfions 830.1; 830.2,.830.3, 830.3 1, 834,32,.,830.33, except subdivision (e)) 830.34, 830.35, 
except subdivision (c), 830.36, 830.37, 830.38, 830.4, and 830.5 ofthe Penal Code." 

"rq v, City of Gustir~e (1990) 224 Cal.App.3d 621; Binkley v. Clh, ofLong Beach (1993) 1.6. Cal,App.4th 1795, 

Bell v. Dzr f i  (19B0) 11 1 Cal.App.3d 643; Barnes v, ~ersor~ne l  ~ e ~ a r t m e n t  of the Ciry of El Cajon (1978) 87 
Cal.App.3d 502. 

Government Code section 17514 defines "costs mandated by the state" as follows: "'Costs mandnted by the stnte' 
means any increased costs which a local agency or school district is required to incur nfter July 1, 1980, as a result 
of nny statute enacted on or after January 1, 1975, or nny executive order implementing any statute enacted on or 
aRer January 1,' 1975, which mandates a new program or higher level of service of an existing program within the . 
meaning of Section 6 of Article XIII B of the California Constitution." 



defined a "new program" or "higher level of service" as a program that carries out the 
governmqqtal function of providing services to the public, or 'a law which, to implement a state 
policy, imposes unique requirements on local agencies and does not apply generally to all 
residents and entities in the state. To determine if'a required activity is new or imposes a 
higher level of service, a comparison must be made betweeh the test claim legislation and the 
legal requirements in effect immediately prior to the enactment of the test claim legislation. 
Finally, the newly required activity or increased level of service must be'state mandated and 
impose "costs mandated by the state. "' 
The test claim legislation requires local agencies and school districts to take specified 
procedural steps when investigating or disciplining a peace officer employee. The stated 
purpose of the test claim legislation is to promote stable relations between peace officers and 
their employers and to ensure the effectiveness of law enforcement services. Based on the 
legislative intent, the Commission found that the test claim legislation carries out the 
governmental function of providing a service to the public: Moreover, the test claim 
legislation imposes unique-requirements-on local agencies and school districts that do not apply 
generally to all residents and entities of the state. Thus, the Commission determined that the 
test cla& legislation oonstitutes a "program" within the meaning of article XI11 B, section 6 of 
the California Constitution, 

The Commission recognized, however, that several California courts have antilyzed the test 
claim legislation and found a connection between its requirements and the requirements imposed 
by the due process clause of the United States and California Constitutions. For example, the 
court in Riveros v. City ofLosl Angeles analyzed the right to an administrative appeal under the 
test claim legislation for a probationary employee and noted that the right to such a hearing arises 
from the due process clause. 

"The right to such a hearing arisesfiom the due process protections of the 
Fourteenth Amendment to the Unitedstates Constitution. . . . ,The limited 
purposerof the section33.04~appeal is t o ' g i v ~  the peace officer n chance to 
establish a formal record of the c i r c ~ a n c e s  surrounding his termination and try 
to convince his employer to reverse its decision, either by. showing that the 
charges me false or through proof of mitigating circumstances [citation omitted]. 
This is very nearly the same pu~yosefor the heuiing mandated by due process 
requirements, which niust  &rd tlie 'officer a chance to refute.the charges 0r.clea.r 
his name." (Emphasis' added.)'. 

Thus, the Commission continued its inquiry ahcl compated the test claim legislation to the prior 
legal requirements imposed on pubIic employers by the due process cIause to determine if the 
activities defined in the test claim legislation are new or impose a higher Ievel of service. 

The Commission also considered whether there are any "costs' mandated by tde state. " Since 
the dLe process clause of the United States Constitution is a form of federal law, the 
Commission recognized that GovernmEht Code section 17556, subdivision (c), is triggered. 

7 County ofLos Angeles v, State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. V,  State 
of Cafvorniu (19Bq7) 190 Cal.App.3d 521,537; City ofSaoramento v ,  State ofCal(fornia (1990) 50 Cal.3d 51, 66; 
Lucia Mar ~niJied School blst, v, Hanig (1988)  44 Cal.3d 830, X35; Oov, Code, 5 17514, 
a Riveros v. Clty ofLos Angdes. (1~996) 41 cal.App.4th 1342, 1359; 



Pursuant to Government Code section 17556, subdivision (c), there are no "costs mandated by , 

the state" and no reimbursement is required if the test claim legislation ?implemented a federal 
law resulting in costs mandated by the federal government, unless the [test claim legislation] 
mandates costs which exceed the mandate in that federal law or regulation.''p 

These issues are c$scussed below, 

The Due Process Clause of the U.S. and Cnlif~rnia Constitutions 

The due process clause of the United States and California Constitutions provide that the state 
shall not "deprive my  person of life, liberty, or property without due process of law. "lo In the 
public employment arena, an employee's property and liberty interests are commonly at stake. 

. . 
Pro~erty Interest in Em~lownerit 

Property interests protected by the due process clause extend beyond actual ownership of real 
estate or money. The U.S. Supreme Court determined that a property interest deserving 
protection of the due process clause exists when an employee has a "legitimate olairn" to 
continued employment. 

"To have a property interest.in a benefit, a person'clearly must have more thmi an. 
abstract need or desire for it, He must have more than a unilateral expectation of 

' $ 9  it. He must, instead, have a legitimate claim,of entitlement to it, . . . 
"Property interests, of oourse, are not created by the Constitution. Rather they 
are created and their dimensions are defined by existing rules or understandings 
that stem fkom an independent source such as state law - -rules or understandings 
t h t  secure certain benefits and that support claims of entitlement to tl~ose 
benefits. "" 

Applying the above principles,'both the U,S. Supreme Court and California courts ho.Id that 
"permanent" employees, who can only be dismissed or. subjected to other disciplinary measures ' 

for "cause", have a legitimate claim of entitlement to their job and thus, possess a property 
interest in continued empl~ymen t .~~  , 

Government Code section 17513 defines "costs mandated by the federal government" tx  follow^: 

'Costs mandated by the federal gov.ernment' &ems inoreased oosti incurred :by a looal 
agency or school distriot after January I,, 1973, in 'order to oomply with the requirements of a 
federal statute or regulation. 'Costs mandated by the federal government' incldtfes colts resulting 

, from enap$enf,of @e law or regulation where failure to enact that,lnw or regulntlon to meet 
spediflc federd program or S B M C ~  requiremen$ would result insubstmtiaJ mgnettary penalties or 
loss of. finds 'to p&ic or private persohs h the. m t e .  'Costs rnandated'b'bj; the. fdera l  gov6h&ent1 
does not include costs which i re  specifically 'reimBiirsed.6r funde&.by the fedeid.or state 
government or programs or services which may be implemented at.the option of the state, locaI 
agency, or schosl disiiiot." 

' O  U,S, Constitution, 14th Amendment; California Constitution, Article 1, §§ 7 and 15, 

' Board of Regants v. Roth (1972) 408 U.S. 564, 577, . .. 

l2 ~loohower v. Board ofEdr~cdtion (1956) 350 U.S, 551, where the U.S. Supreme Court found that atenured 
college professor dismissed from employment had a proparty interest in conthiued employment that was 
safeguarded by the due process clause; Gilbert v. Homar (1997) 520 U,S, 924, where the U.S, Supreme Court found 
that a poljoe officer, employed as a permanent employee by a state university, had a property interest in oontinuad 
employment and was afforded due process protections resulting from a suspension without pay; Skelly v, State 



Moreover, California courts require employers to comply with due process when a permanent 
employee is disrnissed13, dernoted14, suspended1', receives a reduction in salaryI6 or receives a 
written reprimand. 17' 

The Department of Finance and the State Personnel Bonrd contended that due process property 
rights attach when.an employee is transferred. They cited Runyon v. Ellis and an SPB ' 

Decision (Ramallo SPB'D~C.  No. 95.19) for support. 

The Commission disagreed with the State's argument in this regard.' First, in .Runyon v, Ellis, the 
court found that the employee was entitled to an administrative hearing under the due process 
clause as a result of a transfer and an accompanying reduction ofpay. The court did not address 
the situation where the employee receives a transfer alone.'' In addition, in Howell v. County of 
Sun Bernardino, the court recognized that "[allthough a permanent employee's right to 
continued employment is generally kegarded as fundamental and vested, an employee enjoys no 
such right to continuation in a particular job a~s i~nment . " '~  Thus, the Commission found that 
local government employers are not required to provide due process protection in the case of a 
transfer, 

Furthermore, although the.SPB dedsion may apply to the State as an emp1oyer;the Commission 
fomd that that the SPB decision does not apply to actions talcen by a local government employer. 

Accordingly, the Commission found that an employee does not enjoy the rights prescribed by the 
due process clause when the employee is transferred. 

When a property interest is affected and due procqss applies, the procedural safeguards required 
by the due process clause generally require notice,to the employee and an opportunity to 
respond, with some variation as to the nature and timing of the procedural safeguards. In cases 
of dismissal, demotion, long-term suspension and reduction of pay, the Califorhia Supreme 
Court in Skelly prescribed thes following due process requirements before the discipline becomes 
effective: 

Notice of the proposed action; 

The reasons for the action; 

A copy of the charges and'rnaterials upon which the action is based; and 

Personnel Bomd (1975) 15 da1.3d 194, where the California Supreme Court held a permanent civil sorvjce 
employee ~f the sbto has a property interest in continued empiowdnt and cannot be dismissed without due process 
of law. 
13 Shelly, supra, 15 Cal.3d 194. 
14 Ng. v. State Personnel Board (1977) 6 8  Cal.App.3d 600, 

'' Civil Service Assn. v. C ~ ~ J J  and County ofSan Francisco (1978) 22 Cal.3d 552, 558-560, 
IG Ng, .supra, 68 Cal.App.3d 600, 605. 
i7 Stanton v. Cii, of Vest Sacramento (1991) 226 Cal.App.3d 1438. 

IB Rurpon v, Ellis (1 995) 40 Cal.App4th 961. 
19 Howell v. Co~rnty ofSan Bernardino (1983) 149 Cal.App.3d 200,205. 



, The right to respond, either orally or & writing, to the authority inhially imposing 
discipline.20 

In cnses of short-term suspensions (ten days or less), the employee's property intqrest is . 
protected as long RS the employee receives notice, reasons for the action, a copy, of the charges, 
and the right to respond either during the su&ension, or within a reasonable time there~jter;~'  

.. . 

Similarly, the Commission found that in the case of a written reprimand where the employee is 
not deprived of pay or benefits, the employer is not required to p r o ~ d e  the employee with the 
due process safeguards before the effective'date of the written reprimand. Instead, the c o w  in 
Stanton found that an nppeds process provided to 'the employee after the issuance of the written 
reprimand satisfies the due process clause.22 

The aairnant disagreed with the Commission's interpretation of the Stanlon case and its 
application to written reprimands. 

The claimant contended Stanton stands for the proposition that the due process guarantees 
outlined in Skelly do not apply to a written reprimand. Thus, the claimant concluded that an 
employee ig not entitled to any, due process protection when the employee receives a written 
reprimand. The claimant cited the following language, from Stanton in support of its position: 

", . . As the City notes, no authority suppof-ts plaintiffs underlying assertion that 
issuance of a written reprimand triggers the due process safeguards ,outlined in 
SkelZy. Courts have required adherence to Skelly in cases in which an employee is 
demoted [citatibns om&ed]; suspended withirui@ay [citations'omitted]; or 
dismissed [c'itafiona omitted]. We find no authority mandating adherence to - 

4 ,  

Skelly when a written repr&and is issued." 

" y e  see no justification for extending Skelly to situations involving Written 
reprimands. Demotions, suspension A d  dismissal all inGolve depriving the public 
employee of pay or benefits;-a written reprimand results in no such loss to the 

.' .. 
employee." 

The facts in Stanton me as follows. A police officer received a written reprirriand for 
discharging a weapon in vio1ation:of departmental rules, M e r  he receixed the-~eprirnand, he 
appealed to the police chief in accordance with the memorandum of understanding and the police 
chief upheld the reprimand. The officer then filed a lawsuit contending thnt he was entitled to an 
administrative appeal. The court denied the plaintiFs request finding that that the meeting with 
the police chief satisfied the adrninisfratlve appeals provision in thetest claim legislation 
(Government Code s ~ t i o n  3304), and &us, satijf;bd the bmployee's due rights. 

The Commission agreed'that the court in Stanton held the rights outlined in Skelly do not apply 
when an employee receives a written reprimand. n u s ,  under Skelly, the rights to receive notice, 
the reasons for the reprimand, a copy of the charges and the right to respond are notrec~uired to . 
be given to an employee before the reprimand talces effect. 

' 

20 Skelly, supra, 15 Cal.3d 194,2 15. 

Civll Service Assn., supl.a, 22 'Ca1.3d 552 ,  564. 



However, the court found that the employee is gunranteed due,process protection upon receipt of 
a writLen reprimand. The court found that when the appeals process tdces plbbe's aafter the 

: reprimand, due process is satisfied. The court in stanion also states the following: 

"Moreover, Government Code section 3303' et seq., the Public Safety Officer 
Procedural Bill of ~ i g h t s  Act, provides poiice bfficers who ars disciplined by 
.their departments wit6 procedural shfeghards'; Section 3304, subdivision (b) 
states no punitive action may be takeh by a pubfic agency against a public safety 
officer without providing the officer with atri opportunity for administrative 
appeal. Punitive action includes written reprimands. [Citation omitted.] Even 
without the protection flonded by Slcelly, plaintiPs procedural due process 
rights, following a written reprimand, are protected by the appeals process 
mandated by Government Code section 3304, subdivision (b)." (Emphasis 
added.)23 ' 

Accordingly, the Commission found that the due prodess clause of the United States and 
Cdifornia Constitutions apply when a permanent employee is 

Dismissed; 

Demoted; . 

Suspended; 

Receives a reduction in salary; and 

Receives a written repriihand. 

Liberty Interest 
. . 

Although probationary.md ,. .... . . ,  at-will employees, who can be dismissed without cause, do not have 
a property interest in their employmed, the employee may have a liberty interest affecte'd by a 
dismissal when the charges supporting the dismissal damage the employee's'reput&on and 
impair the employee,' si.abiIity to fati other employment; 'The courts have defined the liberty 
interest as follows: 

"[Aln employee's liberty is impaired if the government, in connection 
with an employee's dismissd or failure to be rehired, maIcesla 'charge 
against him that might seriously damage his standing and associations in 
the community,' such as a charge of dishonesty or immorality, or would 
'impose on him a stigma or other disability that foreclosed his freedom to 
tdce advantage of other employment opportunities: ' [Citations omitted.] 
A person's protected liberty interests are not ;nfrjnged merely by 
defamatory statements, for an interest in reputation alone is not a 
constitutiondlly protected liberty interest, [Citations omitted.] Rather, the 
liberty interest is infringed only when the defamation is made in 

" Stantoll, supra ,226 CalApp.3d 1438, 1442, 



connection witd the loss of a government benefit, such as,. . .employment. 
[Citations omifted.] " 24 

For example, in Murden v. Couno of Sacramento, the court found a protected liberty interest 
when a temporalfly deputy sheriff was dismissed from employment based on charges that he was 
engaging two female employees in embarrassing and inappropriate ponversntion regoxding 
sexual activities. The court noted that the chargs im'pugned the employee's character and 
morality, and if circulated, would damage his reputation and impair his ability to find other 
employment. 

The court in kfurden clarified that a dismissal based on charges that the employee was unable to 
learn the basic duties ofthe job does not constitute a protected interest." 

When the employer infkingks on a person's liberfy interest, due process simply requires no-fice to 
tile employee, and an opportunity to refute the charges and clear his or her name. Moreover, the 
"name-clearing" hearing can take place afier the actual 

Accordingly, the Commission found that the due process clauses of the'united States and 
califomin constitutions apply when the charges sipporting the dismissal of a probationary~or at- 
will employee damage the employee's reputation md impair the employee's ability to find other 
employment. 

Test Clnim Legislation 

As indicated above, employefs are required by the due process clause to offer notice and hearing 
3h. 
protections to pernzanent employees for dismissals, demotions, suspensions, reductions in:sal,ary. 
and written reprimands. 

Employers are aIso required by the due process clause to offer notice and hearing protections 
probat iona~  and at-will employees when the dismissal harms the emplojree's reputation and 
ability to obtain future em1510 jrinent . 
AS more fully discussed below, the Commission found that the test claim legislatipa impqses 
some of the same notice and hearing requirementsimpo,sed under the due process clause. 

Government Code section 3 3.04, as added by the test claim legislation, provides bat 'ho punitive 
action, nor denial of promotioil on grounds othef t h b  merit, shall be undertaken by any piiblic 

providing the public safety officer'with & o p p o d t y  for administrative 
' '  

,.' . . .L ., 

24 Murden v. County oflracramento (1984) 160 Cal.App.3d 302, 308, quoting from Board ofRegents V. Roth; supra, - 
408 U.S. nt p. 573. See also Paul v. Davis (1976) 424 U.S. 693, 71 1-712; and Lubey v. City and County of Sun 
Francisco (1979) 98 Cal.App.3d 340, 

?A Mztrden, supra. 160 Cnl.App.3d 302,308. 
26 Murden, supra, 160 Cal.App.3d 302,3 10; Arnett v , ~ e n n e d ~  (1974) 41 6 U.S, 134, 157; and Codd v. Velge~ (1977) 
429 U,S. 624, 627. 

'' In the Claimant's comments to the D'raft Staff Analysis, tho claimant racited Government Code section 3304, as 
amended In 1997 (Stats, 1997, c, 148) and 1998 (Stats, 1998, c, 786). These amendments made substantive change$ 
'to Government: Code section 3304 by adding subdivisions (c) through (g). These changes include a statute of 
limitations concerning how Long the agency can use acts as a basis for discipline, a provision prohibiting the removal 



Punitive action is defined in Government Code section 3303 as follows: 

"For the purpose of this chapter, punitive action means any action that may lead 
to dismissal, demotion, suspension, reduction in salary2', written reprimand, or 
transfer for purposes. of punishment." 

The California Supreme Court determined that the phrase "for purposes of punishment" in the 
foregoing section relates only t0.a transfer and not to other personnel  action^.'^ Thus, in bansfer 
cases, the peace officer is required to proire that. the transfer was intended for purposes of 
punishment in order to be entitled to an administrative appeal. Ifthe transfer is to LLcornpensate 
for a deficiency in performance," howeyer, an4apped is notarequired. 30, 31 

In addition, at least one California appellate'court determined that employers must extend the 
right to an administrative appeal under the test claim legislation to peace officers for other 
actions taken by the amplo 'er that result in "disadvantage, ham,  loss or hardship" and impact 

3Y the peace officer's career. In Hopson, the court found that an officer who received a report in 
his personnel file by the police chief regarding a shooting in violation of policies and procedures 
was entitled to an administrative appeal under Goverment Code section 3304, The court held 
that the report constituted "punitive action" under the test claim legislation based on the source 
of the report, its contents, and its potential impact on the cpreer of the officerm3' 

Tile Conlmission recognized that the test claim legislation does not specifically set forth the 
hearing procedures required for the administrative appeal, Rather, the type of administrative 
appeal is lefi up to the discretion of each local agency and school di~h-ict.'~ The courts have 
determined, however; that the type of hearing required urider Government Code section 3304 

35,36 must c~mport  with standards of fair play and due process, 

of a chief of police without providing written notice desoribing the reasons for the removal and an administrative 
henring, and a provision Iimitlng the right to an administrative appeal to offioers who sucoessfully complete the . 
probationary period, The Commission noted that neitlier the 1997 nor 1998 statutes pre aUeged.11~ this fesi clninr. 
28 The courts have held that."reductiori $ salary" inoludes loss of slcilL pay (McManigal v. City of Seal Beach ( 1  985) ' 
166 Cal.App.3d 975, pay grade (Baggoft v. Gates (1982) 32 Cal.3d 128, rank (White v, County ofSacramento :, 
(1982) 31 Cal.3d 676, and probationary rank (Hennebwgzle v. City of Culver City (1983) 147 Cal.App.3d 250. 
29 Whlte v. Cprlnly of Sacrangento (1982) 3 1 Cal.3d 676, 
30 Holcomb v, Ciiy ofLos Angeles (1989) 21 0 ~ a l . ~ ~ ~ . 3 d  1560; Heyengo v, Clty of Sun Diego ( 1  979) 94 
Cal.App.3d 756; Orange County Employees Assn., Inc. v. County of Orange (1988) 205 Cal.App.3d 1289. 

" The claimant testified that what constitutes a trnnsfer for purposes of punishment is h i  the eyes of the employee, 
The claimant stated that In the field if labor relations, peace officers will often request a full POBOR hearing and 
procedure on a transfer which is not aoceptable to the officer in question, even though the trnnsfer is not ' 

accompanied by R reduction in pay or benefits and no disciplinary action has been talcen. 
32 Hopson v. Ci@ ofLos Angeles (1983) 139 Cd.App.3d 347,354, relyirig on Vqzite v. Cozlnty of Sacramento (1982) 
3 1 Cal.3d 676, 683. 

34 Binkley v, City ofLongBeach (1993) 16 Cal.App,4th 1795, 1806; Rurgan, supra, 40 Cal.App.4th 961,965. 
35 Doyle v. City of 'Chino (1981) 117 Cal.App.3d 673, 6841 In addition, the .OUR in Stinton v.City of West 
Sacramento (1991) 226 Ca1,Appdd 1438, 1442, held that the employ~e'q due process rights were protected by the 
administrative appeals prooess mandated by Goveinment Code section 3304, Furthermore, in onses involving ,:, . 
"misconduct", the officer is entitled to a liberty interest name-clearing hearing under Government section 3304. 
(Lubey v. City and County of San Francisco (1979) 98 Cal.App.3d 340; Murden, supra), 



The Deparbnent of Finance and the State Personnel Board contended that Government Code 
section 3304 does not require an administrative appeal for probationary ind at-will employees. 
They cited Govemment'Code section 3304, subdivision @), as it is currently drafted, which 
provides the following: '%To punitive action, nor denial of promotion on grounds other t h m  
merit, shall be undertalcen by any public agency against any public safety officer who has 
successfully con~ploted the probationaryperiod that may be required by his or her employing 
agency without providing the public safety officer with an opportunity for administrative 
appeal." 

However, the Commission determined that the ital'icized language in! section 3304, 
. subdivision (b), was added by the Legislature in 1998 and becme effective on January 1, 1999. 
(Stats, 1998, c. 768). When Government Code section 3304, subdivision (b), was originally 
enacted in 1 97 6, it did not limit the ,right to an administrative appeal to permanent employees 
only. Rather, fiat section stated the following: 

"@) No.punitive action, nor decal of promotion on gro'linds other t h d  
merit, shall be undertaken by any phblic ig&y withoutaprovidieg the 
public safe'ty officer with hn opportunity for admirristrative appeal." 

Accordingly, the Commission found that an admhistrative appeal under Government Code 
section 33 04, subdivision (b), was required to be provided to probationary and at-will employees 
faced with punitive action or a denial of promotion until December 3 1, 1998. 

The Department of Finance also contended that the cost of conducting EUI administrative hearing 
is alrendy required under the due process clause and the SkelZy case, which predate the test claim 
legislation. 

The Commission agreed that in some circumstances, the due process clause requires the same 
administrative hearing as the test claim legislation, However, as reflected by the table below, the 
Commission found that test claim legislation is broader than thet due process clause and applies 'I 

to additional employer actions that have not previously enjoyed the protections of the due 
process clause. . 

3 6 The Commission noted that at least two oases have referred to the need for an admhistmtive appeals procedure 
that would enable the officer to o b t h  court reiiiew pursunnt to  Code'oTCivil Prooddure sec t i~n  1094,S. Such a 
review implies that an eqidentiary hearing be held from which a record and findings m ~ y  be prepared for review by 
the court. (Doyle, supra, 117 C ~ I . A ~ ~ ,  3d 673; Henneberque, supra, 147 Cal.App.3d 250,) In addition, the 
California Supreme Court uses the words "administrntive appehl" of sectiiin 3304 inierohangeably with the word 

' 

"hearing," (White, supra, 3 1 Cal.3d 676.) 



Due Process Test Claim ~ehslat ion 
1 Dismissal of a permanent employee 

., 
( Dismissal of permanent, probatiopary or at-will 

- - 
( employees 

Demotion of a permanent employee ' ( Demotion of permanent, probat'ionaij or at-will 
I emp2oyees . 

Suspension of a permanent employee ( Suspension of permanent, probationav or at-will i 
I 1 employees 

Reduction in salary for a permanent employee I Reduction in salary for permanent, probationary or at- 

employees 1 1 1  
Written reprimand of a permanent employae 

/ harms the employee's reputation and ability to find 1: harps the employae~s reputation and nbility to find , ] 

will employees 
Written reprimand of permanent, probationary or at-will 

. , 

future employment / fit ire emplopant  
1 Trmfer  of a aefhanent urobatioriary of at-will 

Denid of promotion for permpent, jjrobationaj or ~ t -  
will employees on grounds other thon merit I 
Other actiong against a permapent, probationary or at- 

*will employee that result in disadvantage, ham,  loss or , 

hardship &d impaot die onreer opportunities of the 
I employee 

Thus, the Commission found that the administrative appeal would be required in the absence of 
the, test claim legislation when: 

A permanent employee is dismissed, demoted, suspended, receives a reduction in pay or 
EL written reprimand; or, , 

A probationary or at-will employee iA dismissed and the employee's reputation and 
ability to obtain future employment is hhmed by the'dismissal. 

Under these circumstances, the Commission determined that the administrative appeal does not 
collstitute a new program or higher Ievel of service because prior law requires such an appeal 
under the due process clause. Moreover, the  omm mission recognized that pursuant to 
Government Code section 17556, shdivisidn (c), the cost; incurred in providing the 
administrative appeal in the above circumstadces would not constituti "costs mandated by the 
state" since the administrative appeal merely implements the requirements of the United States 
Constitution. 

The Commission,found, however, that the due process clauses of the United States and 
CaIifornia Constitutions do not reqLihe an adminisirative appeal in the following circumstances: 

Dismissal, demotion, suspension, salary reduction or written reprimand recived by 
probationary and at-will employees whose liberty interest are not affected(i.e.; the 
charges do not harm the employee's reputation or ability to f&d future employment); 

Transfer of permanent, prob&tic&u-y and at-will employees for purposes of punishment; 

Denial of proniotion for permanent, probationary and at-will einployees for reasons other 
than merit; and . . 

Other actions against permanent, probationary and at-will employees that res~dt in 
disadvantage, harm, loss or hardship and impact the career opportunities of the employee. 



Thus, in these situations, the Commission found that the administrative appeal required by 
Government Code section 3304 constitutes a new program or higher level of service and imposes 
"costs mandated by the state" under aovernment Code section 17514, 

compensation and Timing of an Interroaation 

Government Code section 3303 describes the procedures for the interrogation of a peace 
officer. The procedures and rights given to peace officers under section 3303 do not apply to 
;tny interrogation in the normal course of duty, counseling, instruction, or informal verbal 
admonition by a supervisor. In addition, the requ%ements do not apply to an investigation 
concerned solely and directly with alleged criminal activities.37 

Government Code section 3303, subdivision (a), establishes procedures for the timing and 
compensation of a peac.cd officer subject to @;estigation and interrogation by an employer.  his 
section requires that the interrogation be conducted at a reasonable hour, preferably at a time 

' 

when the peaoe officer is on duty, or during the "normal walcing hours" of the peace officer, 
unless the seriousness of the inves~gation requires otherwise. If the interrogation takes place 
during the off-duty time of the peace officer, the peace officer "shall" be compensated for the 
off-duty time in accordance with iegular' department procedures. 

Tlie claimant contended that Government Code section 3303, subdivision (a), results in tlie 
payment of overtime to the investigated employee and, thus, imposes reimbursable state 
mandated activities. The claimant stated the following: 
.- 

"If a typical police department worlcs in three shifts, such as the Police ' 

Department for this City, two-thirds of the police force work hours [that are] not 
consistent with the work hours of Investigators in the Jnternal Ma i r s  section. 
Even in a smaller department witliout such a section, hours ~onflict if command 
staff assigned to investigate worlcs a shift different than the employees 
investigated. Payment of overtime occurs to the employees investigated or those 
performing the required investigation, or is at least a potential risk to an employer 
for the time an employee is interrogated N s ~ m n t  to this section:" 

The Commission agreed. Conducting the investigation when the peace officer is on duty, and . 
compensating the peace officer for off-duty time in accordance with regular department 
procedures are new requirements not previously imposed on local agencies and school districts.' 

Accordingly, the Commission found that Government Code section 3303, subdivision (a), 
constitutes a new program or higher level of service under article XllI B, section 6, of the 
California Constitution k d  imposes "costs mandated by the state" under G o v e k e n t  Code 
section 175 14, 

Notice Prior to Interrogation 

Government Code section 3303, subdivisions (b) and(c), require the employer, prior to 
interrogation, to inform and provide notice of the nature of'the investigation and the identity of 
all officers participathig'in the interrogation to the employee. 

" GOY. Code, 5 3303, subd. (i). 



T l ~ e  Co~nmission recognized that under due process principles, on employee with a property 
interest is entitled to notice of the disciplinary action proposed by the employer.38 Thus, an 
employee is required to receive notice when the en-$foyee receives a dismissal, suspension, 
demotion, reduction in salary or receipt of a written reprimaiid. Due process, however, does not 
require notice prior to an investigation or interrogation since the employee has not yet been- 
charged and the employee's salary and employment position have not changed. 

Accordingly, the Commission found that ~ r o v i d h ~  the employee with prior notice regarding the 
nature of the interrogaiion and identifq;ing the investigating officers constitutes,a new program or 
higher level of service under Eu-ticle XlII B, section 6 of the California Constitution and imposes 
"costs mandated by the state" under Government Code section 17514. 

Tape Recording of Interrogation 
. . .  

Goverment'Code section 3303, subdi'visidb (g), provides, in . felevant . part the following: , 
.. , ;! ' ,,. 

"The complete interrogation of a public safety officer may be recorded. Ifa tape 
recording is made of the interrogation, the public saSaty officer shall have access 
to the tape if any further proceedings are contemplated or prior to any further 
interrogation at a subsequent time. . . . The public sdety officer being interrogated 
shall have the right to bring his or her own recording device and record any and 
all aspects of the interrogatiox" (Emphasis added.) 

The claGnant contended that the activity of tape recording the interrog&on and providing the 
peace officer with tlie tnpe reoording of the interrogation as specified in section 3303, 
subdivision (g), constitute reimbursable state mandated activities. The claimant stated the 
following: 

"As shown above,,Government Code, section 3303 (g) allows the interrogation of 
a peace officer to be tape recorded. The section is silent as to whom may reoord 
the intel~ogation, and who m?y, that the session be recorded. In practice, 
the employee will ,almost always requestto record the interrogation. As the 
employee desires to record same, the employer is faced wifh the requirement of 
also tape recording the interrogation in order to assure that the employee's tape is 
not edited, redacted, or chmged hl any manner, and to have a verbatim record of 
the proceedings.''39 

At the hearing, Ms. Dee Contreras, Director of Labor Relations for the City of Sacrmento, 
testified as follows: 

"If the employee comes in and tapes, and, trust me, they all come in and tape, if 
they're sworn peace officers, their attorneys come in with tapes, You wind up 
with two tape reoorders on a desk. If they~tape and we do not, '+hen they have a 
record that we do no have or we'must rely on a tape created by the employee we 
are investigating. That would not be a wise choice, from the employer's 
perspective." 

39 CIaimmt's comments t o  Draft Staff Analysis. 



"If we tdce notes and they tape, ouy notes are never going to be exactly the same 
as the tape is going to be if it's transcribed, so we wind up with what is arguably 
an inferior yecord 'to the record that they have," , , , , 
"So it,,is essentially - - it says they may tape but the practical application of that 
is: For everybody who comes in with a tape recorder to tape, wlich is virtually 
every peace officer, we then must tape. 3940 , 

T!ae ~ e ~ & e n t  ofFinance disagreed and contended that the test claim statute does not require 
local agencies to tape the intenogation. The Department further contended that if the local 
agency decides to tape the interrogation, the cost of providing the tape to the oEcer is req~xired 
under the due process clause. 

Based on the evidence presented at the hearing? the Commission recognized the,reality faced. 
by labor relatio&''pfofessionals in their i , l & n e n i ~ t i o n  of the test claim legislation. ' 

Accordingly, the Commission found that. tape- i-ecor'ding the interrogation when the employee 
records the interrogation ii:a mandatory Gtivityib ensure that all partie's have a i ~  accurate 
record. The CommisSion's finding is ilsb consi~ti3nt with the legisliiti've intent'to issure stable 
employer-employt~~r~latioiis are continued throughkt the stdteand th~t'effective .,. ... sewices aie 
provided to the pebple.41 . . 

The Commission also recognized that Oovernrnent Code section 3303, suddivision (g), requires 
that the employee shall have access to the tape if any further proceedings are contemplated or 
.prior to my further interrogdtion at a subsequent time. The Commission found that providing the 
'employee with access to the tapepr io~ to a&rther inte~rogation at a subseqcient time is a new 
activity and, thus, constitutes a new program or higher level of service. 

However, the Commi~sion~~found~that providing the employee witha&ctisi1to the t'ape ~fu~nther 
proceedings are coritemplateg does not constitute a new program or higher level of service when 
the further proceeding is Ei disciplinarjr action~protected 'by~the. sue process' clause: ' Under c ' e r t h  
circumstances, due process a1ready:reqiiires'the employer to provid'e an employee who holds " 

either a property or liberty hterest in'the'job . . the materials upon'whicll' the:dis~iplinarj 
action is based.. -,':* - 

.Y ' . 
Accordingly, the ~omr&ssibn found that even in the absence of the test' claim legislation, the due 
process clause requires employers to provide the tape recording of the interrogation to the 
employee when: . . . . 

A permanent employee is dismissed, demoted, suspended, receives a reductionin pay or 
. ,- . . 

a written repriinand; or 
~. 

A probationary or at-willemployee , ... is dismissed and the emplo ee's reputationand ' , ,  

ability to obtain hk,~, ynploymcnt is harmea'by the. . , dismissala;; and when 

40 August 26, 2999 Hearing Transcript, page 11, Iines 7-21, 

4 '  This finding is consistent with one of the principles of statutory construction that "where statutes provide for 
performance of acts or the exercise of power or authority by public officers protecting private rights or in public 
interest, they are mandatory," (3 Sutherlmd, Statutory Construction (5th ad. 1992) 57,14, p. 36,) See also section 
11 B3.1 of the Commission's regulations, which provides that the parmeters and guidelines adopted on amandated 
program shall provide a description of the most reasonable methods of complying with the mandate. 

42 ~kelly, srpra; Ng, supra; Civfl Sewice Assn., szpra; Stanton, supra; Murdei, supra. 



The disciplinary action is based, in whole or in part, on the interrogation of the employee. 

Under these circumstances, the Commission found that the requirement to provide access to the 
tape recording of tlie interrogation under the test claim legislation does not impose a new 
program or higher level ,of se&c'e because this activity:was required under prior law through the 
due pr'ocess clause, . '~orsover, pursuant to '~overnment code section 17556, subdiviiion (c), the 
costs incurred in providing access to the tape recording merely implements the requirements of 
tlie United States Constitution, 

However, when the further proceeding does not constitute a disciplinary action protected by due 
process, the Commission found that providing the employee with access to the tape is a new 
activity and, thus, constitutes a new program or higher level of service. 

In, sum, the Commission found that the fallowing activities constitute reimbtrsable state . 
mandated activities; 

e .  Tape recording the interrogation when the employee records the interrogation. 

Providing the employee with access to the tape prior to any fbilier interrogation at a 
subsequent time, or if any further proceedings are contemplated md the further 
proceedings fd witlin"rhe following categories: 

(a) The further, proceeding is not a disciplinary action;. 

(b) The further proceeding is a dismissal, demotion, suspension, salary reduction or 
written reprimand received by a probationary or at-will employee whose liberty 
interest is not afYected (i.e,, the charges supporting the dislnissal doe not h a m  the 
employee's reputation or ability to find future employment); 

(c) The M ~ e r  proceeding is a transfer.;of a permanent, probationary or at-will employee 
for..purposes of punishment; , 

(d) The further ~roceeding is a denial of promotion for a permnnent, probationary or at- 
will employee for reasons. other than merit; 

(e) The M l e r  proceeding is an action against a permanent, probationary or at-will 
enlployee that results in disadvantage, hann, loss or hardship and impacts the career 
of the employee. 

Documents Provided to the Emalovee 

Government Code section 3303, subdivision (g), also provides that the peace officer "shall" be 
entitled to a transcribed copy of any interrogation notes made by a stendgraplier or any reports 
complaints made by investigators or other persons, except those that are deemed to be 

The Department of Finance and the SPB contended that the cost of providing copies of 
kanscripts, reports and recordings of interrogations are required under the due process clause 
and, thus, do not constitute a reimbursable state mandated program. 

In Pasadena Police OJSCicers Association, the California 'Supreme Court analyzed Government 
Code section 3303, noting that it does not specifjl when an officef is entitled to receive the 
reports and complaints. The court also recognized that section 3303 does not spec5caIly 
address an officer's due process entitlement to discovery in the event the officer is charged with 



rni~conduct.~~ Nevertheless, the court determined that the Legislature intended to require law 
enforcement agencies to disclose the reports and complaints to an officer under investig~tion 
only @er the officer's interrogation.44 

The Commission reoognized that the oourt7s decision in Pasadena Police OfJicers Assoaiation is 
consistent with due process principles. Due process requires the employer to provide an 
employee who holds either a property or liberty interest in the job with a copy of the charges and 
materials upon which the disciplinary action is based when the officer is charged with 
mi scond~c t .~~  

Accordingly, even in the absence of the test claim legislation, the Commission found that the due 
process clause requires the employer to provide a copy of dl investigative materials, including 
non-confidential complaints, reports and charges when, as a result of the interrogation, 

A permanent employee is dismissed, demoted, suspended, receives a reduction in pay OF 

a written reprimEind; or I 

0 A probationary or at-will employee is dismissed and the employee's reputation and 
ability to obtdn future, employment' is hamiad by the di~missal. 

Under tiles e circumstances, the requirement to produce doohents under the test claim 
legislation does not impose a new program or higher level of service because this actiyity was 
required under prior law through the due process clause. MoreoCer, the  omm mission recognized 
that pursuant to Government. Code secrtion 1 75 5 6; subdivision (c), the costs hourred in providing 
the investigative materials in the nbove circumstances would not constitute "oosts mandated by 
the state" shce producing such documentation merely implements the requifements of the . 

. United States constihition. 

However, the Commission found that the due process clause does not require employers to 
produce the charging documents and repoi-ts when requested by the officer in the following 

(a) When the invetigation does not result in disciplinary action; and 

@) m e n  the investigation results in: 

A didmisad, demotion, suspension, salary reductiod or written reprimand received by 
a probationary or at-will employee.whose liberty interest is not dected (Le.; the 
charges supporting the dismissal do not harm the employee's reputation or ability to 
find future employment); 

A transfer of a permanent, probationary or nt-will employee for purposes of 
punishment; I - 

@ ' A denial of promotidn for a permanent, probationary or at-will employees for reasons 
other than merit; or 

43 Pasadetla Police Oficers Assn. v,  city of Pasadena (1990) 51 Ca1.3d 564,575 (Exhibit A, Bates page 0135). 

Id. at 579, , ,  



Other actions against a permanent, probntionary or at-will employee that result in 
disadvantage, h m ,  loss or hardship nnd impact the career o p p o 6 t i e s  of the 
employee. 

The Department of Filianca and the State Personnel Board disngreed with this conclusion. They 
contended that "State civil service probationary or at-will employees are entitled to [the due 
process rights prescribed by] Skelly . . . , by the State Personnel Board" to the charging 
documents and reports and, thus, Goveinment Code section 3303, subdivision (g), does not 
constitute a reimbursable state mandated program with respect to these employees. However, 
they cited no authority for this proposition. 

The Department o f~ inance  and the State Personnel Board also contended that Government Code 
section 33 03, subdivision (g), does not constitute a reimbursable state mandated program when a 
permanent employee is transferred based on their assertion that a bansfar is covered by the due 
process clause. As noted earlier, the Commission disagreed with this contention and found thnt a 
permanent employee does not enjoy the rights prescribed by theqdue process clause when the 
employee is transferred. 

c Accordingly, in the circumstances described above, the.Commission found that producing the 
documents required by Government Code section 3303, subdivision (g), constitutes a new 
progrnm or higher level of service and hposes  "costs mandated by the state'' under Government 
Code section 175 14. 

Representation at Irterro pation 

Government Code section 3303, subdivision (i), provides that-the peace officer "shall" have. the ' 

right to be represented during the interrogation when a formal written statement of charges has 
been filed or whenever the interrogation focuses on matters that are lilcely to result in punitive 
action. , . 

The clnimwt contended that Government Code seotion 3303, subdivision (i), results in 
reimbursable state mandated 'activities since additional professional and clerical time is needed to 
schedule the interview when the peace officer asserts the right to representation, 

The Cowniss?,on disagreed with the claimant's contention. Before the enaotment of the test 
claim legislation, peace officers had the same right to representation ~mder Bovenunent Code 
sectio~ls 3500 to 3 5 10, also known as tlie Meyers-Milias-Brown Act (MMBA), The MMBA . 
governs lnbor management rdlations in Califdrnia local governments, including labor relations 
between peace officers and employers,46 

Government Code section 3503, which was enacted in 1961, provides that employee 
organizations have the right to represent their members in their e~ployment relations with public 
agencies. The California Supreme Court analyzed section 3503 in Civil Service Association v. 
City and County of San F~ancisco, a case involvihg the suspension of eight civil s e ~ c e  
employees. The court recognized an employee's right to representation under the MMBA in 
disciplinary actions. 

"We have long recoghized the right of a public employee to have his counsel 
represent him at disciplinary hearings. (Steen v. Board of Civil Service Commr, 

46 Santa Clara County Dist. Attori7ey ~vrvesti~ators Assn. v. Courig ofSanta Clara (1975) 51 Cal.App.3d 255. 



(1 945) 26 Cal.2d 716, 727; [Citations omitted.]) While Steen may have dedt with 
repreientation by a licensed-attorney, thb  rightto representafion by a labor. * 

organiznti6n in the informal process here involved seems to follow -&-om the right 
to.representation :contained & theMe ers-lvlilas-Brown Act and the right to , Y , . . , .  representation recognized in  teen.'? . I 

Peace officers employed by sohcj,ql d i d o t s  habe s imhr  rights under th=,~ducational . 
Employment Ralatiohs Apt, beginning with Govemm{nt code section 3540.~' - .  

Based on the foregoing, the Commission found that the right to representation at the 
interrogation under Government Code section 3303, subdivision (i), does not constitute a new 
program or higher level of seniice urider article XIII B, section 6 of the Califoda Constitution. 

Adverse Comments in Personnel File 

Govemment Code sections 3305 and 3306 proviae that no peace officer "shall" have any adverse 
comment entered in the officer's personnel file without the peace officer having first read and 
signed the adverse comment.49 If the peace oEcer refilses to sign the adverse cornment, that fact 
"shall" be noted on the document and signed or initialed by the peace officer, In addition, the 
peace offlcer "shd" have 30 days to file a written response to any adverse cohnent entered in 
the personnel file. The response "shall" be attached to the adverse comment. 

Tlius, the Commission determined that Government Code sections 3305 and 3306 impose the 
following requirements on employers: . . .  

.A- 

To provide notice of the adverse comment;50 

- To provide an opportunity to review and sign the adverse copnent; ' . 

fi To provide an opportunity to respond to the adverse comment witbin 30 days; and 

fi To note on the document that the peace officer refused to sign the adverse comment and. 
to obtain the peace officer's signature or initials under suoh circumstances. , 

The claimant contended that 'county employees have a pre-existing statutory right t'o inspect and 
respond to adverse comments contained in the officer's personnel file pursuant to Goverrunent 
code section 3 101 1. The  aima ant further stated that ~ i b o r  Code section 1 198.5 provides ~ity , 
employees with ~,:pre-existing right to review, but not,respond to, adverse comments. Thus, the 
claimant contended that. Government. Cod,= sections 3305 abd 3306 constitute a new.program or 
higher level of service under article XLlI B, section, 6 of the 'Californin C,onstitulion. 

. . 

'' Civil Sepioe  Assn., supra, 22 Cal.3d 552, 568, 
I .  

48 Govemment Code section 3543.2, which was added in 1975 (Stnts. 1975, c, 961) provides'that school district 
' 

employees are entitled to representation relating to wages, hours of employment, and other tem-8 and conditions of 
employment, 

49  The court ul Agzrllar v. Johns011 (1988) 202 Cal.App.3d 241,249-252, held that an adverse comment under 
Government Code sections 3305 and 3306 include comments from law enforcement personnel and citizen 
complaints, 

The Commission found that notice is required since the tbst claim legislation states that "nb pehce officer shall 
have nny ndverse oomment entered in the officer's personnel file withozrt the pence o ~ c s r  havingfirst read and , 

signed the adverse comnzent." Thus, the Commission.found that the officsr must receive notice of the comment 
before he or she c m  rend or' sign the dooumenti 



As described below, the Commission found that Government Code sections 3305 md 33 06 
constitute apurtial reimbursable state mandated program. 

Due Process 

Under due process principles, employee with a property or liberty interest is entitled to  notice 
and an opportunity to respond, either orally or in writing, prior to the disciplinary action 
proposed by tlie employer.51 If the adverse comment results in the deprivation of employment 
through dismissal, suspension, demotion, red~~ction in pay or written reprimand for a permanent 
peace officer or harms the officer's reputation and opportunity to find future employment, then 
the provisions of the test claim legislation which reqiire notice and an opportunity to review and 
file a written response are b e a d y  gumantead under the due process clause.52 Under such 
circ~unstmces, the Commission found that the notice, review and response requirements of 
Government Code sections 3305 and 3306 do not constitute a new program or higher level of 
service pursuant to article XI11 B, section 6 of the California Constitution, Moreover, the 
Commission recognized that pursuant to Government Code section 17556, subdivision (c), the 
costs incurred in providing notice and an opportunity to 'respond do not impose "costs mandated 
by the state". 

Rowever, the Commission found that under circumstances where the adverse comment affects 
the officer's property or liberty interest as described above, die following requirements imposed 
by the test claim legislation are not required by the due process clause: 

Obtaining the signature of the peace officer on the adverse comment, or 

Noting the peace officer's refusd to sign the adverse comment and obtain the peace 
officer's signature or initials under such circumstances. 

The Department of Finance and the State Personnel.Board stated tile following: "If the adverse 
comment can be considered a 'written reprimmd,' however, the' POBOR required 'notice' and 
the 'opportunity to.respondY may already be required by due process. The extent of due process 
due an employee who suffers an official reprimand is not entirely clear." . . 

The Commission agreed that if the adverse comment res'ults in, or is considered a written 
reprimand, then notice and an opportunity to respond is already required by the due process 
clause and are not reimbursable state mandated activities. However, due process does not 
require the local agency to obtain the signature of the peace officer on the adverse comment, or 
note the peace officer's refusal to sign the adverse comment and obtain die peace officer's . 
signature or initials under such circumstances. Accordingly, the Commission found that these 
two activities required by the test claim legislation when an adverse comment is received 
constitute a new program or higher level of service and &pose "costs mandated by the state" 
under Government Code section 17514 even where there is due process protection. 

The Legislature has also established protections for local public employees similar to the . 

protections required by Government Code sections 3305 and 3306 in statutes enacted prior to the 
test claim legislation, These statutes are discussed below. 

5 '  Skelly, supra, 15 Cal.3d 194. 
52 Hopson, supra, 139 Cal,App.3d 347, 



Existine Statuton, Law Relatinn to Counties 

Government Code section 3 101 1, enacted in 1974,'~ established review and respoilse protections 
for county employees, That section provides the following: 

"Every c o w  employee shall have the right to inspect and review any official 
record relating to his or her performance as an employee or to a grievnnce 
concerning the employee which is kept or mahitnine'd by tlie county; provided, 
however, that the board of supervisors of any county may exempt letters of 
reference from the provisions of this section. 

The contents of such records shall be made available to the employee for 
inspection and review at reasonable intervals during the regular business hours of 
the county. 

The county shall provide an opportunity for the employee to respond in writing, 
or personal interview, to any infonnatiob about which he or she disagrees. Such 
response shall become a permanent part of the employee's personnel record. The 
employee shall be responsible for providing t l~e  written responses to be included 
as part of tlie employee's permanent personnel record. 

This section does not bPIY to the records of an employee relating to the 
investigation of npossible crin~innl ofense." (Emphasis added.) . 

*, . Therefore, the Commission determined that ~mder existing law, counties kre required to provide 
' a peace officer with the opportunity to review and respond to an adverse comment r t h e  

comment does not relate to the investigation of a possible criminal offen~e. '~ Under such 
circumstances, the Commission found that the review and response provisions of Government 
Code sections 3305 and 3306 do not constitute a new program or higher level of service. 

However, even if the adverse comment does not relate to the investigation of a possible criminal 
offense, the C o d s s i o n  found tliat the following activities required by tlie test clairn legislation 
were not required under existing law: 

0 Providing notice of the adverse 'comment; and 

Q Obtaining tile signature of tlie peace officer on the adverse comment; or , 

0 Noting the'peace officer's refusal to sign thk adverse comment on the doc~unent and 
obtaining the signature or initials of the peace off~cer under such circumstances, 

Accordingly, the Commission found that the above activities constitute a new program or higher 
level of service and impose "costs mandated by the state" under Government Code section 
17514. 

Furthermore, the Commission found that when tlie adverse comment does relate to the 
investigation of a possible criminal offense, the following activities constitute a new program or 

" St&, 1974, c. 3 15, 

5d The Commission found that Government Code section 3 101 1 does not impose a notice requirement on counties 
since section 3 1011 does not require the county employee to review the comment before the comment is placad in . 
the personnel file, 



higher level of service and impose "costs mandated by the state" under Government Code 
section 175 24: - < 

Providing notice of the adverse comment; 

Providing an opporttinity to review and sign'the adverse comment; and 
. ,  , . 

Obtaining the signature of the peace of6'cer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document and 
obtaining the signature or initials of the peace.officer under such circumstances. 

Existinn Statutory Law Relating to Cities and Special Diistricts 

Lnbor Code section 1198.5, enacted in 1975," established review procedures for public 
employees, including peace officers employed by n city or.specia1 district. At the time the test 
claim legislation was enacted, Labor Code section 1198.5 provided the following: 

"(a) Every employer shall at reasonable times, and at reasonable intervals sls 
determined by the Labor Commissioner, upon the request of an employee, permit 
that employee to inspect such personnel files which are used or have been used to 
determine that employee's~qualifications for employment, promotion, additional * '  

compensation, or termination or other disciplinary action. . 

(b) Each employer subject to this section s h d  keep a copy of each employee's 
personnel file at the place.the employee reports to worlc, or shall make such file 

' 

available at such place yithin a reasonable period of time after a request therefor 
by $e'ernployee. ~ ~ u b l i c  empioyer shhll'atthe request of dpublic employee, 
pel*kit.the I .  employee to inspect the originnlpersonnelJles at the Iocation where 
they are stored at'nb loss of cbmpensation to the employee. 

(c) This section does not apply to the recordr of an eplzployee relating to the 
investigation of apossible criminal offense, I t  shall not apply to letters of 
reference. 

(d) If a local agency has established an independent employee relations board or 
commission, any matter or dispute pertaining to this section sh@l be under the 
jurisdiction of that board or comnkssidn, but an employee shall not be prohibited 
from pursuing any available judicial remedy, whether or not relief has first been 
sought from a,board or commission. 

(e) This section shall apply to public employers, including, but not limited to, 
every city, county, city and county, district, and every public and quasi-public 
ngency.  his section sh,all not appl) to the state or any state agency, and shall 
apply to p~lblic school districts with respect to employees covered by Section 

not 

4403 1 of the Education Code. ~ o t h i n g i n  this section shall be construed to limit 
the rights of employees pursuant to Section 3 101 1 of the Government Code or 

55 Stats, 1975, c. 908, 5 1. 



Section 8703 1 of the Education Code, or to provide access by a public safety 
employee to confidential preemployment infonnati~n."~~ (Emphasis added.) 

Therefore, the Commission determined that under existing law, cities md special districts are 
required to provide a peace officer the opportunity to review the, adverse comment fthe 
comment does n ~ t  relate to the investigation of a possible criminal offense," Under such 
circurn~tmces,~the Commission foundthat the reGiew provisions of Government Code sections 
3 3 05 and 3 3 06 do not, constitute a new program or higher level of service, 

However, even if tilie adverse c o d e n t  does not relate to the investigation of a.possible criminal 
offense, the Commission found that the following activities required by the test claim. legislation 
were not required under existing law: 

Providing notice of the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days; and 

Obtaining the signature of the peace officer on the adverse comment; or , 
Noting the peace oEcer?s refusnI to sign the adverse comment on the document and 
obtaining the signature or initials of the peace officer under such circumstarices. 

Accordingly, the Co&ssion found that the above activities constitute a new program or higher 
level of service md impose "costs mandnted by the state" under Government Code section 

.,,I 

Furthermore, the CO-ssion fouid that when the adverse cdbment does relate to the 
investigation of a pdssible criminal offknie, the following activities co&titute a new program or 
higher level of service and impose "costs mbd'iited by tlie state" h d e r  Government Code 
section 175 14: 

Providing notice of the adverse commbrlt; .. . 
.:I. .. . 

Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to*the adverse comment within 30 days; and 
. .-+ , 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal.to sign the adverse comment ,on the dooument and 
obtpining the signature or initials of the peace officer under. such circumstances. 

Existinp Stattlton, Law Relatinp to School Districts ... . 

Education Code section 4403 1 establishes notice, review and re$onse protections to peace 
officers employed by schooI districts. Section 4403 1 provides in relevant part the following: 

56 Labor Code section 1198.5 was amended in 1993 to delete all provisions relating to local public employers (Stats. 
1993,,c. 59,) The Legislature expressed its intent when enacting the 1993 amendment "to relieve local entities of the 
duty to inc~u unnecessary expenses ..." 
'' Tlie Commission found that Labor Code section 1198.5 does not impose a notice requirement on counties sincb 
section 1198.5 does not require the city or special district employee to review the comment before the cornrnent is 
placed in the personnel file. 



"(a) Materials in personnel files of employees that may serve as a basis for 
affecting the status of their employment .are to be made available for the 
inspection of the person involved. I . .  

"(d) Infol~mation of a derogatory nature, exce9t [ratings, reports, or records that 
were obtained irz connection with apromotional examination], shall not be 
entered or filed unless and until the employee' is given notice and an opportunity 
to revisw and'comnzent thereon. An employee sllall have the'right to enter, and 
have attached to any derogatory statement, his. own comments thereon.. . . 33 

(Emphasis added.) 

Education Code section 87031 provides the same protections to comrn~mity college district 
employees,58 

Therefore, the Coinmission determined that existing law, codified in Educdtion Code sections , 

4403 1 and 8703 1, requires school districts and comrnuziity college districts to provide a peace 
officer with notice and the opportunity to review and respond to an ndverse comment ifthe 
comment was not obtnined in connection with a promotional examination. Under such 
circumstances, the Commission fomd that the notice, review and response provisions of 
Government Code sections 3305 and 3306 do not constitute a new program or higher leva1 of 
service, 

However, even when Education Code sections 4403 1'md 8703 1 apply, if the adverse comment 
was not obtained in connection with a promotional examinntion,, the Commission found that the 
following activities required by the test claim legislation were not required ~mder existing law: 

Obtaining the signnhre of the peace officer on the adverse'comment; or 

Noting the peace ohicer's refusal to sign the adverse comment on the document and 
obtaining the signature or initials of the peace officer under such circumstances. 

Accordingly,, the Commission found that the above activities constitute a new program or higher 
level of service and impose "costs mandated by the state" under Government Code section , 

175 14. 

Furthermore, the Commission found that when the adverse comment is obtained in connection 
with a promotional examination, the follbwing activities constitute a new program br higher level 
of service and impose "costs mandated by the state" under Government Code section 175 14: 

Providing notice of the ad+erse comment; * 

* Providing an opporhmity to review andsign the adverse comment; 

Providing an opporhmity to respond to the adverse comment within,30 days; and 

Obtaining the signahre of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document and 
obtaining the signature or initials of the peace officer h d e r  such circumstances. 

50 Education Code sections 4403 1 and 8703'1 were derived from Education Code section 13001 - 5 ,  which was 
originally added by Statutes of 1968, Chapter 433. 



Based on the foregoing analysis, the Commission donoluded that the test claim legislation 
constitutes a pmtial reimbursable' state mandated program pursuant to article XII I  B, section 6 of 
the California Constitution fo~: the follo*g reirnbuysable activities; 

1. Providing the opportunity for an ddniidsirative appeal for the'following disciplinary actions 
(Gov. Code, §..3304, subd. @)): 

~ i s m i s s d :  demotion, suspension, salary reduction or written ieprimand received by 
probationary and at-will employees whose liberty interest are not ~ e c t e d  (i.e.; the 
charges supporting a dismissal do not 1imn.the employee's reputation or ability to fmd 
future employdient); ' 

Transfer of perm'anent, probationary and at-will em~loyees for purposes of ~unishrnekt; 

Denial of promotion'for permanent, probationary and at-will employees for reasons other 
than merit; and I , 

0 Other actions against perrnarient, prob.ation&y and at-will employees that result in 
disadvantage, harm, 1oss'"or . . hmdship and impact the career o p p o ~ t i e s  .of the employee. 

2. Conducting an interrogation of a peace officer while the officer is on duty, or compensating 
tlie peace officer for off-duty time iq accordance with regular dep&ent procedures. (Gov. - 

Code, 5 3303, . a  subd, (a).) 
*I 

:8. Providing prior notice to' the p e k e  officer regarding the nature of..the interrogation and 
identification of the investigating officers, (Gov. Code, 5 3303, subds. (b) and (c).) 

4 .  Tape recording the interrogation when the employee recordsthe interrogation. ' (Gov. Code, 5 
3303, subd. ( g ) , )  . . 

. .  . . 
5. Providing the k.mpl'oyee withaccess to the tape ~ r i o r  to any further interrogation at a 

--. subsequent time, or if any M e 2  proceedings are .bo~emplkted and the furthe? proceedings 
. . fall within the follo~g.~categories (Gov. ,Code, 5 3 3 03 ,. subd. (g)) : . . 

(a) The Eurther proceeding is not a disciplinary action; 

(b) Tlie M e r  proceeding is a disrqissd, demotion, suspension, salary reduction or 
wfitten reprimand received by a probationary or at-will employee whose liberty 
interest is'not affected (i.e., the charges supporting the d~smissnl doe not harm the 
employee's reputation or ability to find filture employment); 

(c) The fiu-ther proceeding is a transfer of a.permanentj proba$ionay or at-will employee 
for purposes of pu,nishment; ,, 

(d) The further proceeding is a denial of promotion for a permanent, probationary or at- - 
will employee for reason$'oth'=rrthih merit; 

(e) The further proceeding'is action a g h s t  a pebanent, probationary ol at-will 
eniployek that results in disidhitage, h q ,  loss or haidship and impacts the career 
of the employee. 

6. Producing trkiscribed copies of my notes made by a stenographer at m.interrogation, and 
reports or complaints made by investigators or other persons, exce@t'those that. are deemed ' 



confidential, when requested by the officer in the following circumstances (Gov, Code, 

I § 3303, subd. (g)): 
(a) When the investigation does not result in disciplinary action; and 

@) When the investigation results in: 

A dismissal, demotion, suspension, salary reduction or witten reprimand received 
by a probationary or at-will employee whose liberty interest is not affected (i.e.; 
the charges supporting the dismissal do not harm the employee's reputation or 
ability to find future employment); 

A transfer of a pelmanent, probationary or at-will employee for purposes of 
punishment; 

0 A denial of promotion for a permanent, probationary or at-will employee for 
reasons other than merit; or 

Other actions against a permanent, probationary or at-will employee that result in 
disadvantage, harm, loss or hardship and impact the cnreer of the employee. 

6. Performing the following activities upon receipt of m adverse comment (Gov. Code, § S  3305 
and 3306): 

School Districts 

(a) If an adverse comment results in the deprivation of employment tl.lrou& dismissal, 
suspension, demotion, reduction in pa io r  written reprimand for a permanent peace 
officer, or harms the officer's reputation and opportunity to find future employment, - - 

I h e n  schools are entitled to reimbursement for: 

Obtaining the signature of the peace officer on tlle adverse comment; or 

Noting the peace officer's refusal to sign the adverse cement on the document 
and obtaining the signature or initials of the peace officer under such 
circunstances. 

(b) If an adverse comment is obtained in connection with a promotional examination, 
then school districts are entitled to rsirnbursement for the following activities: 

Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to,the adverse comment within 3 0 days; and 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the sighature or initials of the peace officer under such ' 

circumstances. 

(c) If an adverse comment is plot obtained in connection with a promotional examination, 
then school districts nre entitled to reimb~rsement for: 

Obtaining the signature of the peace officer on the adverse comment; or 



... , . .',. . 

Noting the peace o.ffC&$ refusal to sign tli= Adverse c&mient on the document 
and obtaining the si'gnature or initials of the pence officer under such 
circumstan~es. . , . , . .  

Counties 

If an adverse comment results in the deprivation of employment 
suspension, demotion, reduction in pay or written reprimmd for 
officer, or h m s  the officer's reputation and opportunity tosKnd 

through dismissal, 
a permanent peace 
future employment, 

then co~mties are entitled to reimbursement for:,,. . . : 

= Obtaining the signature. of the peace o-fficer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initids of the peace oficer under'such 
circumstances. 

(%) If an ,adverse comment is related to'the investigation of a ;possible criminal offense, 
then counties are entitled to reimbursement for the~following activities: 

0 Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse comment; 
.,- . .,, . Providing an opportunity to respond to the adverse comment within 30 days; and 
: * * '  *:-:., . ,, . , 

. ~ . ~ t i n b  , he  pegc= b.fficer': refued, tp sign'+ ad~egq,.,copment op. the document 
, i . l  : .' 
" 

qd Bbt.a;nipg the s i * i w  .or initials ~ , f % e  peace officer under such 
' ,. 

. .. . . 
circumsta&es. . . , > . ,  , 

L 

(c) If an adverse comment is, nql' related tothe investigation of a possible c-r-al 
offe*e, then countied &i5 ekdfled to riinibursemknt for the following activities: 

I , . , : \ . . . . , 

6 pr&iding ,n$jce ofthe adverse cqmniint; &d r 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the pence ,o£Eicer9s refusal to <sign,:the adverse comment on the document 
* and.obtaining.the signature orinitials ofthe peace officer under such 
circumstances. . ,.. 

Cities and Special.Districts . .,.. ' , 

. a. 

If an adverse comment results in the deprivation . ,.. . , .,. . . of employment through dismissal, 
susp&fiiiori,'de&iotion, rebud6dnin pdy or d t t k n  reprimand for a pe rm 'h~n t  peace 
officer, or .harms the officer's reputation .and ~ p p o d t y  to find future erpployment, 
then cities and s-pecial ,districts ale entitled to reimbursement for: 

. t ... . 
s Obtaining the signature of the peace officer on the adverse comrriknt; or' 

. . . .  . . .., . .,. 
. 

.i.. ' ' . 
Ndting the peace officer's refusdid sign thd'kdve~se corhep t  on the docwent 

the or &&glS. if the ljehce oficef ~ d e r  iiich 



(b) If an adverse comment is related to the investigation of a possible criminal offense, 
then cities and specid districts are entitled to reimbursement for the following 
activities: 

Providing notice of the adverse comment; 

Providing an opportunity to review ahd sign fie adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 dnys; and 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining.the signature or initials of the peace officer under such 
circumstances. 

(c) If an adverse comment is not related to the investigation of a possible criminal 
offense, then cities and special districts are entitled to reimbursement for the 
following activities: 

Providing notice of the adverse comment; 

, 0 Providing an opportunity to respond to the adverse comment within 30 days; and 

Obtaining the sigdature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 
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All those in Cavo~ indicate with "aye." 

(~ffirmative Response by Several Commission Members.) 

?HAIRPERSON PORINI: Opposed? 

(No audible response. ) 

CHP.IRPERSON PORINI: All right. That whittles down 

our agenda significantly - . 
MS. HIGASHI: This. brings us to Item 2, which is the 

a I test claim hearing on the Peace officers Procedural Bill of 

lo 1 Camille Shelton, of our staff, will present this 

item. 

MS. SHELTON: Good morning. . . 

l3 I This 'is a test claim filed by the City of 

l4 I Sacramento, The test claim legislation pr,ovides procedural 
protection to.peace officers employed by local agencies and 

school d,istricts when a peace officer is interrogated by the 

All parties .agree that the test alaim legislation 

17 

18 

20 I imposes some of the notice and hearing protections to 

empl.oyer is facing punitive action or receive.3 an adverse 

comment. 

employees that are required by the due.proCess clause -of the 

United States and California Constitution. 

.The ~ornmissi& has required to analyze this 

connection between a due process clause and'.a test claim , 

2 5  I legislation in order to. determine that the activities 

those activities impose costs man~ated by the state; however, 
I 

26 

2 7  

I I 

, Vine, McKinnon 6; Ha.11, (916) 371-3376 8 - 

required by the test claim legislation constituted a new 

program of a higher level of service and to determine whether 



The main issues in.dispute are bulleted on pages A-2 

1 

2 

I and A-3 in the Executive Summary. Staff recommends that 

the parties dispute how far the due process clause goes and 

when the requirements of the test claim legislation kicks in. 

the Commission approve the test,claim.for the activities 

Will the parties please state their names for the ' 

6 

record. , 

identified on pages A-3 through A-6 of the staff analysis. 

MS. STONE: My name is Pamela Stone. I 1 m  here on 

behalf of the City of'sacramento. 

MS. COKTRERAS: Dee Contreras, Director of Labor 

Relations for the City of Sacramento. 

. . . . . MR.' TAKACH: ~dward Takach, T-a-k-a-c-h, Labor 

Relations Officer of the City of Sacramento, 

MR. BURDICK: Allan ~urdick on behalf of 'the 

California Cities1 SB 90 Service. 

MS. STEIN: I'm Elizabeth Stein. I 1 m  staff counsel ' I  
representihg the State Personnel Board. 

MR. SHINSTOCK: Joseph Shinstock representing the 

Department of Finance. 

M R .  APPS : Jim Apps with the Department of Finance. 

CHAIRPERSON PORINI: All right. 

Do we need to do any swsaring in of our witnesses? 

MS. HIGASHI: Yes, we do. 

Will all of the witnesses' please-raise their right 

hand : I 

Do, you solemnly swear or affirm that the testimony . 

which youl,re abbut to giv= to Che Commission is true and 



I (Unanimous affirmative response by the wikne.sses.) 

1 

2 
I 

I MS. HIGASHI: Thank you. 

correct based upon your personal kktowledge, information or 

belief? 

MS. STEIN: Good morning Madam Chairman, Members of 

6 1 the Commission., Our presentation is going to start with 
I Ms. Dee Contreras, 'who is the ~irector of Labor,~elations for 

8 1 the City of Sacramento; and we're all available here to 

I answer any questions your commission may have. 
CHAIRPERSON PORINI: Thank you. 

MS. CONTRERAS: By way of baclcground, I've been 

12 1 involved with labor'relation; for the city for a little over 
nine years and I've been director for the past four. Before 

that, I was a labor, relations representative, and I was the 

15 1 assigned to the police department, so I was involved 

with police discipline matters and intimately involved with 

the activities that are involved with POBOR here. 

And Ed is my senior staff, who is currently assigned 

to the police department, who:has been dealing with them 

since I left and also has a background in law enforcement, 

having been a police ofiicer himself in the pastIsso he is 

2 2  1 also familiar with and has been representing both employees 
and the management side, in terms of police departments, for 

in excess of ten years now. 

The City of Sacramento is not a par'ticularly large 

jurisdiction, as the state go'es, but we do have a relatively 

active Internal Affairs Department, processinga somewhere in . 

the neighborhood of 80 cases a year and performing hundreds 

Vine, McKinnon & Hall 6 )  371-3376 
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proces~, is substantial, when you start looking at that. 

1 

2 

I 

of Internal Affairs1 interviews a year. So the impact of 

this legislation, if it has any impact at all in the I.A. 

1 talking about hundreds of interviews, so the impact on people' 
4 

5 

As a small department, w e  generally have three 

sergeants who are assigned to Interna1,Affairs. And we're 

' 9  I We can* have active years in which one complaint - -  I 

7 

8 

I one complaint resulted in 67 disciplines related to that 

and .their jobs is substantial. And we actually implement 40 

or more police disciplines a' year. 

specific, single case. So when we say 80 cases, that doesn't I 

It's important to distinguish the things that are 

12 

13 

mean 8 0  people are involvad, it could be significantly more 

than that, who wind up being reviewed in the course of that 

16 

1 

requirements is because when public employment, when it is 
. ,  . 

required by Skelly and due process, and we recognize that 

those things exist outside of the requirements of POBOR, but 

18 

19 

they first require a property interest in the job. The 

reason the public employer has those mandates and those 

2 4  I something serious happens. And then, because we are a .public 

21 

22 

23 

25 )jurisdiction, we are required to give them due process in 

career or pefmanent or whatever the title the entity gives 

it, is given to people, it is presumed that a property right 

attaches to it aid that employment will continue unless 

2 6  1 order to allow them to defend their property interest in 
271 their job. 

By definition, that means employees with no,property 

Vine, McKinnon & Hall (916) 371-3376 11 
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I interest don't have those rights. And, yet, POBOR mandates 

I POBOR - -  excuse me, SkePly and due processsrequire a 

2 

I 
3 

I fact-finding investigation, always a good pra,ctice, notice I 

thoie rights, in terms of all' sworn police .officers . So all 

sworn peace officers is what the statute uses. 

8 / irifomation to an employee who, as a result of an 

6 

7 

9 1 inveitigation, is not disciplined, but there are situations 

and opportunity to the person who is being disciplined, if 

they are disciplined.' There is no requirement to provide 

lo 1 in which POBOR requires, in fact, that they be given 
11 / information that would not otherwise be - -  they would not 

1 otherwise be entitled to. 
Skelly does not apply, is I said, to ~robationar~ 

14 

15 

I possibly even 10 days do not require the same protections as 

and at-will employees, and it does not arise for reprimands 

or suspensions of short duration. The Skelly case itself 

16 

17 

18 

20 1 does .Skelly. So there's some question as to where thoae 

involved a termination, but, as you know, decisions like that 

are reinterpreted by the courts regularly. And there are 

cases that indicate, for example, suspensions of five and 

21 1 rights arige. 
In the City of Sacramento, letters of reprimand do 

23 ( not require that we provide information to the employee .' 
24 

2 5  

2 6  

I I 
Vine, McKinnon & Hall (916) 371-3376 1.2 

They don't get a Skelly package in the city. We don't issue 

an intent letter. In normal discipline, under Skelly, you 

issue an intent letter that says, "This is what w'elre going 

27 

28 
i 

to do. YOU have a Skelly hearing, which is a revie'w process; 

an informal review, prior to the implementation of final 



discipline. 

, And, the city, we then issue a separate, final 

discipline letter that varies by jurisdiction. But, in the 

local 'entities, when you talk about what the impact this has 

on cities, counties, local jurisdictions, agencies, JPAs, 

Joint Powers ~gencies/~dministrations, those are all public 

entities, there are hundreds, perhaps thousands, of them in 

I the State of California that are impacted by this, if they 
have peace officers working in those jurisdictionsa, as do 

l2 I tesmB of reprimands, absent POBOR, an4 POBOR creates some I 

10 

1 1  

greater rights in tho~e areast. There's no obligation, in a I 

most cities and counties. 

As a practical matter, it doesnl t apply for us, in 

l4 I normal interview, to notify the person of what it is you're 
. I investigating. We can call in, and do, miscellaneous 

1 employees in the City of Sacramento and begin an 
a 1 7  investigation, a fact-finding process, without telling them I 

2 1  notify them what it.is you're investigating, what the I 

1 0  

19 

2 0 

22 1 complain't is about. It becomes complicated, because, if you I 

what it is, what the ,complaint is, what it is welrc looking 

for, what it is wefre going after. 

You can't do that with peace officers. You have to 

23 I give them the name of the comp'lainant, you create other 
2 4  I problems as you go through this process. 

- -- 
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26 

27  

28 

So; as you can see, it's much more sensitiv'e and 

creates a greater burden. It substantially increases the 

burdens on the local government, in terms of the right to 

know, the nature and area of the investigation.. It also 



hampers the investigative process, because, when you'give a = I 
I person information before that you get - -  before you are . 

1 

I allowed to interrogate them, it allows them an opportunity to I 
4 create, reflect or refresh facts that might have come out 1 ; ;  

There's a limitation on the number of interrogators 

5 

6 

I you can have with the employee 'at a given time, which can I 

differently in a straightforward investigation where they . 

didnl t know what it is you were looking for or at. 

9 

1 0  

I 14 you reinterview 'the employee. after you've interviewed 

impact your investigation and can make a difference, in terms 

of the kinds of questioning that goes on. 

11 

12 

13 

, 15 1 intervening witnesses,, *that that means if you are taping You ' I 

They have a right to a transcript of a prior 

interview before there s an additidnal interview. That 

can - -  if you are interviewing a large number of people and 

19 1 POBOR creates protections up to the level of the Chief of 

16 

17 

1 8  

20  I Police. I'm not sure that, when the Legislature did this, 

have to, in essence., re-transcribe the process. And I'll 

,talk about taping a little bit more in a second. 

They have a right of review for at-will employees. 

21 1 they intended to protect Chiefs of Police in the City of 
2 2 .  Sacramento. 

23 

2 4  

Our current police chief, for example, who never 

worked as a civil service employee in the City, his no right, 

2 5  

26 

2 7  

whatsoever, to return to any other classification and is an 

at-will employee. By that, in the .normal context of law in 

the State of ~.alifo'rnia, he can be released for any reaeon or 

2 8  no reason, as long as it's not an illegal reason, and that's 
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On the bther hand, he has POBOR rights which gives 

1 

I him substantially greater rights than he would have as an 

the end of his employment. 

I concern is: They want a definition of an administrative 

, 4  

5 

7 1 review process that will be mandated for POBOR managers, 

at-will employee. In fact,' in a major dispute with some 

employees who may, some day, be managers, their biggest 

8 1 should they became managers, because they know what their 
civil protec tions are. 

I sacrosanct with them, that they're not willing to give it up; 

10 

I1 

13 1 and they see it as an integral part of their ongoing job 

. And it's been an interesting struggle to try and 

deal with them on that issue, because this right is so 

l6 I thia statute, and t'he impact flows, in terme of what we're 
, 14 

15 

17 1 required to do. 

rights. And we've tried to deal with that in a variety of 

way6, but the practical matter is: There is an impact of 

2 0  / from the transfer. We have nb such thing in the City as 

18 

19 

. There are impacts beyond discipline in that it 

affects trans'fers, -whether or not there's a financial impact 

But, if we discipline somebody and also transfer 

21 

22 

24 1 them from their assignment, we are now in a,position where we 

disciplinary transfers. They don't exist under the civil 

service rules; they don't exist in any other process. 

are compelled to treat that as if it is discipline and to, in 

In fact, in the latest incident of that, we treated 

26 

2 7  
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essence, give.them some sort of a third-party neutral. review. 

of the transfer, the same as if it 'were a normal discipline., 



2 / separating them out, because the city attorney was very 1 
I it as if it was part of the discipline process instead of 

1 
3 

4 

6 transfer is in the eye of the beholder. , I 

concerned that we would wind up in a situation where we would 

have quite a bit of litigation over what POBOR rights are. 

5 .  

I received this morning - -  apparently, you've 
1 

The law says hpunitive transfers," but what's a punitive 

I received.a DPA case, which has no precedential value, by the 

11 ( issue of fact. Well,' an issue of fact, where you have no 

9 

10 

way, at the local government 'level, 'that says that a transfer 

is in the eyes of the beholder, an employee - -  if this is an 

14 1 exists only because of thi's statute. 

12 

13 

Employees often see operational moves as punitive. 

process, means you have to litigate all those issues. That's 

a burden that is difficult f.or the employer, and, again, 

l6 1 If they don't like the reorganization of the department, if 
17 1 they don1 t like going to neighborhood policing, if they 
lB 1 believe going to neighborhood policing requires a 75-percent 
191 increase in the number of police officers in the city, as 

22 I people. Those become struggles on a day-to-day basis that 

20 

21 

should not occur and do occur because of the impact of this. I 

remarkably not our association did, then they don't see, when 

you do it, that it isn't punitive when you start assigning 

2 4 

25 

2 8  1 such that they would have difficulty getting another job. If I 

Probationary employees have a review right that 

goes beyond, a liberty interest. A liberty interest arises 

2 6  

27 
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when the employer releases somebody on probation for rfasons 

that basically impugn, in a significant way, their character 



2 would apply. I 
1, 

In the City, we' don't ever release anybody for any 

I released you for dishonesty or theft, for example, that 

6 position during the probationary period. Thank you very I 

4 

5 

stated reason. We have a letter which says, I1You1re being 

relea'sed because you failed to meet the requirements of the 

7 

8 

l3 I officers who fail as police officers. And probably, based on 

mucki. Have a happy life. Lpve, Dee." That's basically what 

the letter says. And the unions regularly object to it. 

9 

10 

11 

12 

114 / recoliection, 80 or 90 percent of them actually come through 

As I said at the beginning of this, we have very 

strong language in our city, charter regarding our rights 

during probation, and we don't intend to, in any way, reduce 

them; however, we regularly have, a review of probationary 

I and request a review and discussion of the basis for it, and 
l6 I they go over all the documents that were in their file. 
l7 1 It creates an obligation for us to document and 

20 1 of probation, to have to defend that decieion at the ena of . 

18 

19 

justify .our decis'ion-making process during probation, which 

is unnecessary, and, in fact, is in conflict with the concept 

23 1 The right to tape creates an obligation on the ' 

21 

22 

24 ( ag.ncy to, in fact, tape interviews. And I know that it can 

,the line, particularly given the kind of language we have in 

our charter. 

25 be argued that it doesn't; however, let me try and articulate 

2 6  1 the problem you face, in reality, as a local jurisdiction. 

Vine, McKinnon & Hall (916) 371-3376 
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28 

In the State of California, you donit have the right 

to tape somebody without their permission. So, in essence, 



I I with every employee, except eworn peace officere, we can say, / 
2 ) 'bo, yor cant tape this interview Take note;, And we 

4 I 

3 1 take 'notes and they take notes. And - -  or we can tape and 

6 but we take notes and they take notes. I 

4 

5 

If the employee comes in and tapes, and, trust me, 

they don't have to have a copy of it, but, if we transcribe 

it and do discipline, certainly we would give them that .copy, 

8 I they all come in and tape, if they're sworn peace officers, I 
9 !  

their attorneys come in with tapes. You wind up with two 

10 1 tape recorders on a desk. If they tape and we do not, 

11 I then they have a record that we do not have or we must rely I 

If we take notes and they tape, our notes are never 

1 2  

13' 

on a tape'created by the employes we are investigating. That 

would not be a wise ,choice, from the employer's perspective. 

1 inferior record to the record that they have. I 

15 
I I 

16 

1 So it is essentially ' - -  it says they may tape but 

going to be exactly the same as the tape ie going to be if 

it's transcribed, so we wind up with what is arguably an 

19 1 the practical application of that is: For everybody who I 
comes in with a tape recorder to tape, which is virtually 

every peace officer, ,we then must tape. And, if we tape, we, 

22 1 .then, if we re going to reinterview, transcribe. I 
In the case that I discussed earlier, wh,ich 

everybody agrees is an anomaly, one complaint we had - -  2 0 0 3  

MR. TAKACH: 240, 

MS. CONTRERAS: 240 people were intervhewed in the 

cdurse of one investigation and 67 disciplines flowed from 

it: 'YOU can imagine the complicati.on of going back and 

I 
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'3 you could reinterview those people as they went. I 

1 

2 

redntewiewing people when you have 240 sets of transcripts 

to transcribe in order to get information you needed before 

6 their transcript at that point in time, but, in order to ask I I 

4 

5 

' Some people who were intimately involved in the 

problem, in that particular case, you only had to give them 

i employea, you basically had to do that. We had transcribers i 

7 

8 

10 1 basically running 24 hours a day trying to keep up with the 

questions about'other people's transcripts or questions or 

statements, and to be clear and specific and fair to the 

l3 I So it1 s not that. we can tape or we cho'ose, to tape. 

11 

12 

l4 I I think anybody who's ever presented a case in front of an 

taping process in that interviewing parade that came out of 

that one complaint. 

arbitrator would acknowledge that we must tape.if the I 
. 16 1 employee does. Otherwise, we go to a hearing with a record 

l7 / that is inferior to the record that the employee has. I 
1 8  

19 

20 

21 

22 

I have s e a  responses to document's in which the 

In the local government, POBOR also requires a right 

to respond to adverse documents. And, while that sounds 

simple, it creates an obligation to process, file and 

maintain those responses and attach them to the correct 

document.and make sure they'get into the file. Generally, it 

23 

24 

also requires soma administrate review and to discuss the 

response of th.e employee. 

28 1 time to respond to that. That doesn't exist anywhere except I 

26 

27 
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employee wrote pages and pages and pagee of inforhation 

and/or questions. And so it requires a substantial amount of. 



1. 

2 
I 

6 The fact that we have to maintai,n the kinds of recordkeeping I I 

here, 

Reprimands in the city are the .most common f o m  of 

: 3 

4 

5 

I that are involved in presenting that information is a 

discipline. They are probably 25 to 35 percent of what we do 

in any given year. The fact that we have to provide an 

administrator to review for those is an ,additional burden. 

1 substantially greater burden than what we have otherwise. I 

l1 I it exists without POBOR. And you have to do, for example, 

9 

10 

We realize that there are a variety o'f impacts on 

local government,that are raised by the discipline process as . 

As I said, we don't have disciplinary transfers. 

12 

13 

15 / I'm sure there are many jurisdictions where the Civil Service 1 

what's compelled, in terms of your o h  rulee, and that varies 

from organizations. 

1 6  

17 

18 

reprimands are not considered formal discipline, at I 

Rules includes those things. You know, reprimands used to be 

covered by the Ci,vil Service Rules in the City of Sacramento. 

They were negotiated out, in terms of dealing with the union, 

19 

2 0 

all, even written reprimands. Those are activities that the I 

so that they don't - -  are no longer covered by it. 

In many jurisdictions that I've dealt with in the 

23 i local entity is allowed and should be allowed to decide. And I 
the impact of this legislation is that we are required to 

2 4  I 
provide additional rights to people, and that necessitates - -  i 
of necessity impacts staff, time, documentation and I 

27 recordkeeping for all of those things. 

2 B So to the extent that the staff recommendation 
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1 

2 

3 

acknowledges the additidnal burden placed on local 

government, by that, we would concur. I. still have concerns 

that the at-will peace is not recognized in its totality, 

4 because, again, our police chief is a good example. 

5 

6 

Our Civil Sen-ice Rules give every other police 

manager in the city - -  in fact, if we were going to terminate 

7 

B 

9 

10 

them, the right to revert to the bargaining unit, they 

basically leave their exempt employment, go back to their 

last civil service status and then we Eire them. So it's 

kind of a two-step process. 

11 

12 

15 ( did, who came up through the ranks that had been'in civil i 

Under the Civil Service Rules, they carry some sort 

of historical perspective, and that's true of all employees. 

13 

14 

,16 1 service previouely, would, in fact, be able to revert back 

I've never worked at the city as a civil service employee, so 

I don't have that protection. Somebody in my position who 

and have a hearing at that point. I 
But, in fact, they are all at-will employees. And, I 

short of termination, they have, under our system,' no right I 
20 

2 1  

2 2  

2 3  

to appeal a discipline or to respond or t~ address discipline 

because they have no property interest in their management 

jobs. And, yet, POBOR gives them that. 

So I add that as an additional concern beyond the 

2 4  

25 

2 6 

I I 
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staff recommendation. But we appreciate very much the work 

that the staff did, in the fact that they waded through what 

is, what I t,hink, very arcane, difficult law that only 

27 

2B  

somebody who has to deal with every day can appreciate, found 

that, in fact, the burden on cities, counties, and school, 



1 

l2 I going to address a few things. 

districts is substantial and does exist.such that it's a 

2 
I 

3 

4 

5 

6 

7 

8 

9 

10 

11 

l3 1 . First, as far as the City of Sacramento's comments 

mandate from the State. 

Thank you very much. 

CHAIRPERSON PORINI: All right. Questions? 

Next witness. 
8 0 

MR. TAKACH: No, not yet. 

CHAIRPERSON PORINI: All right. Then should we go 

with the Department? 

MS. STEIN: I just have a few brief comments. I'm 

Elizabeth stein representing the State Personnel Board. We 

addressed our comments in the letter to the staff. I'm juet 

l7 / because of the Stantos case, Stanton v. State Personnel 

14 

\ 15 

16 

18- I Board; and staff addressed that case. 

to the staff, we believe that' written reprimands are entitled 

to due process protectionsi that the state laws give those 

protections to people who receive.written reprimands, mostly 

l9 I And, in that case, there is clear language that due 

20 process protections - -  thzt due process rights are c0vere.d by 

21 I POBOR and that POBOR is consummate with the due process 
22 / protections. And staff cites that case, and we agree with 
23 1 staff s analysis. 

24 

25 

I probably lose on that issue, because, a's staff also points 

As far as the tape recordings, as a practical matter . 

I can see the problems that local governments have, having to 

26 

27 
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provide tape recordings for those interrogations, but I 

think, as a matter of law, if it was litigated, they wobld 



1 

3, I that they are not entitled to reimbursement. 
out in their analysis, the case law says that if it's not a 

2 mandated activity, something that local government may do, 

4 

5 

As far as things that we brought up in our letter, 

the State personnel Board, there's only two things, at this 

6 point, I'd address. One is: I understand that the 

, 7 

8 

Commission just looks at the legislation, POBOR, as it 

existed when the test claim came up, but I think it's 

9 

10 

11 

12 

13 

and to not recognize that, I think, would be wrong. It '11 

come out at some point, I would imagine, if the test claim is 

either amended, but it just seems that the Commission should 

be able to recognize that and provide that the State is no 

longer required to provide reimbursement for probationary 

inherently wrong if you don't recognize the amendment to the 

statute. ' 

Courts, as a matter of course, will take judicial 

notice of changes in the laws. And, right now, as of 

December . ' 9 8 ,  there is no mandate by the State, under POBOR, 

14 

. 15 

employees after December '98 when it was amended. 

The other concern would be: If you go back and you 

to give these appeal process rights to probationary - -  to 
people who have not passed'probation, permanent employee's; 

try and sort out which probationary employees who've been 

disciplined have been disciplined for things involving 

liberty rights, who's going to make that determination? It's 

usually a determination made by courts and judges. 

So, if you go back and seek reimbursement for an. 

appeal process that a probationary employee enjoyed because 

1 
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1 

1 a reputation, because those people who are fired because of 

of POBOR, you'd have to look at whether or not a liberty 

2 
' I 

I something that will stigmatize their reputation are still, as 
interest was involved, because this is something stigmatizing 

7 I Commission should look at when'dealing with that issue. ' . 

5 

6 

As far as the disciplinary transfer cases, I don't 

a matter of due process, entitled to an appeal process. So 

that's just another thing I think the staff should - -  the 

9 1 thinlc the law is as clear as the City contends. There a r e  

10 1 many jurisdictions. The State, all the time, has cases of 

protec 

11 

12 

tions. 

transfers that are, clearly designated as disciplinary. And, 

in those cases, the State does provide for due process 

16 / that, disciplinary transfers - -  people that are transferred 

1 4  

15 

l7 I for disciplinary reasons are not entitled to due process 

And we think the Runyon case and the Howell case 

cited by the staff in their analysis are not clear, saying 

1 rights. We think that there's a real question that, perhaps, 

19 ( they are. And the Stateahas recognized that in its own 

2 0  i precedential decisions. 
That's all I have right .now. 

CHAIRPERSON PORINI: Questions? Department of 

23 / Finance, do you - - 

2 4  i MR. APPS: , No. We have nothing, really, to add at 

2 5  ( this point. ' 

CHAIRPERSON PORINI: All right. 

MS. STEINMEIER: I do have something. I would like I 
I to ask staff to address, particularly, the last comment by 

- - 
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Do we have something in the analysis ok would you 

1 

2 

4 / like to - -  

* .  

Mrs. Stein about the due process rights, particularly as they 

relate to transfers. 

5 

6 

volume. 

MS. SHELTON: We've addressed that on page A-11, in ' 

the second and third paragraphs. Basically, it s in your 

7 

MR. BURDICK: Okay. 

binder or - -  I don't think it's going to be in the blue 

MS. SHELTON: We found two cases dealing with - -  

discussing transfers. One was the Runyon case. And, in that. 

case, the peace officer 'did receive a transfer plus an 

accompanying reduction in pay. And, in that case, the court 

did find that the officer was entitled to due process 

protection. 

We could not find any cases where the officer was 

just transferred alone, without any accompanying reduction in 

pay or reduction of classification, or anything like that. 

There was always something tied to the transfer. 

The one, aa Ms. Stein pointed out, we did find w a s  

that Howell case.- And, in that   ow ell case, the 'court does 
state that : I 1 A n  employee enjoys no right to continuation. in 

a particular job assignment. So, from that language, we . 

interpreted that an employee, a permanent employee, does not 

have due process rights for a pure transfer; and that POBOR, 

in that case, would go beyond and constituts a new program, 

if it's just a pure transfer. 

CHFLIRPERSON PORINI: Any other response? 

-- 
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.MS. STEIN: My response to that would be that Runyon' 

l did involve the reduction in pay, in addition, but it's our 
3 / opinion that the disciplinary transfer, itself, is certainly I 
4 / as harsh as a written reprimand, which is entitl~d to due I 

I 5 process, that staff acknowledges. And if - -  the court didn't 

I 6 say that - -  it was just silent, as to the issue' of a 

I cause for a late filing. And they never made the 

7 

8 

determination that the transfer was, in fact, disciplinary in 

disciplinary transfer alone. 

As far as Howell, it dealt with the issue of a good 

11 / nature. It was going back to the lower court to figure that I 
12 1 out, so I do not think that the case law prohibits due I 
1 3  Frocess rights foi a disciplinary transfer. 

l8 I those people, because it's discipline'in nature. It's 

14 

15 

16 

17 

1 certainly as harmful to one's reputation in the file aa a 

The State has recognized those rights for its 

employees and believes that - -  it's still an open question. 
I think if a court was to address it, that the court would 

come down on the side of giving due process protection to 

2 0  I written reprimand, which does provide for due process 
21 ( protections. , I 

'CWIIRPERSON PORINI: All right. Mr. Beltrami? 

23 

24 

MR. BELTRAMI: Ms. Stein, how would you respond to 

the point that was made in the instance of the Chief of 

2 5  

2 6 

Vine, McKinnon G Kall (,916) 371-3376 -.. 2 6 
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Police, for instance? 

MS. STEIN: Well, I suppose it depends on the - -  the 
27 

28 

. , 

Chief of Police, if they're a permanent employee, is entitled 
. . 

to the same due process protection. 



MR. BELTMI: Well, he's an' at-will employee. He 

I' MS. STEIN: Well, we did not address that issue, 

2 

3 

works for the County. council should have the right to 

terminate without any reason, at all. 

5 

6 

lo I So we would concede, probably, that they don't enjoy 

and, so, in the State, there's been a court case that CERs, 

which are sort of the state equivalent, the career Executive 

7 

8 

9 

111 that, at least the Personnel Board, because that has been 

Assignments, do not enjoy due process rights. 

MR. BELTRAMI: We're familiar with that. 

MS. STEIN: I'm sure you are. 

14.1 Personnel Board made an interesting argument, and, that is, 

12 

13 

1 5  ( that this is really 'good for you becauee it tightens up 

litigated on a state issue, on a similar sort of issue. 

' MR. BELTRAMI: Ms. Contreras, I thought that the 

16 

1 7  

21 I the extent anybody thinks that this law, in particular, or 

things so well, and, therefore, it's going to save you money 

in the iong run rather than cost you money. 

1 0  

19 

20 

22 / that legislation, in general, creates harmony and improves 

Would you comment on that? 

MS. CONTRERAS: We were, discussing that issue in the 

hallway. It's funny you should ask. And I said that, "To , 

23 / processes, they are naive i n  the extreme. 
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26 
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2 8  

In fact, the amount of hostility and fighting that 

goes on about issues like whether or not you can transfer 

people, whether or not you have the right number of people in 

an interview room, whether or not you get transcripts soon 

enough, we're having a struggle right now in the City of 



The initial contact process with'1nternal Affairs is 

3 / what we call the blue sheet. It's mimeoed on blue paper. 

6 used to be a way of introducing the employee to the I 

4 

5 

7 investigation. 

You know what the complaint is, who the officer is, who it 

involves, what the substance of the complaint is. And it 

1 When they came in, we basically gave thetn the blue I 

l2 I the blue sheet said what the questions they were asking 

, 9 

10 

11 

l3 I related to, or, I1Who was the person who filled it out? Well, I 

sheet. We showed it to them. They couldn't take it or copy 

it or anything, but they could look 3t. And then we got into 

fights with counsel for the employees about whether or not 

l4 I who wrote that? Who filled that out? There's two 

15 1 handwritings on this piece of paper. So we stopped showing 

16 

17 

them the blue sheet. 

And now we're in the middle of what will - -  what 

18 

19 

20 

21 

22 

25 1 itself has continued to expand. 

could very well wind up in arbitration, the issue of whether 

we changed our practice by now reading the blue sheet to them 

but not showing it to them so they don't get to see the 

handwriting. That blue sheet exists because of POBOR. I 

mean, we struggled continuously about whether the employees1 

23 

24 

26 1 At one point, what was required was some sort of 

perception of whether they are getting all the rights that 

they're entitled to, to say nothing of the fact that the law 

I I 
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administrative review of the process. Now, our unions 

believe that everything .we do is subject to third-party 



I arbitration process or to court, So, no, it hasn't created 

1 

2 

neutral review. We have to arbitrate everything, They want 

to take it'through civil service or to an outside binding 

0 

5 

6 

7 

good will or a tighter process or help.the relationship in 

any way. 

I think legislation rarely does that. Buts, in this 

case, it has sewed to do exactly the opposite. It is a 

8 

9 

10 

13 ) didnl t like the way .we were doing business and they were 
)C,V 

weapon used by empioyees and their union against the 

employer, and it's a continuous threat, in terms of whether 

or not we're going to' comply. We rarely - -  1'11 be honest 

11 

12 

l4 I going to take us to court. And; typically, we prevail 

with you, we rarely are threatened by it; and we have been in 

court 'more than once with employees whorve decided that they 

Thank you for asking. 

MS. STEINMEIER: I have a comment. 

15 

16 

because we do what is required of us, but, no, it hasn't 

helped the process. Thank ydu. 

1 9  

2 0 

21 

22 

2 5  1 staff analysis. It does not create a happy situation. In I 

CHAIRPERSON PORINI: Ye6, Ms. Steinmeier. 

MS. STEINMEIER: There are some parallels between 

peace officers a+d teachers that,Itm hearing through your - -  
school districts have this problem with teachers, so I 

23 

24 

2 6  1 fact; it creates a contentious situation.' And I have empathy I 

understand. And I know the laws were designed to protect, 

and sometimes maybe overprotect, and I do appreciate .the 

27 1 for that. So I do agree with most of the staff analysis. I 
On the question of taping, we have a standard, here, 

Vine;McKinnon & Hall (916) 371-3376 
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I 2 almost required by the nature of doing business in this case, 1 I 
1 

i if the employee tapes, the employer must. I mean, you can't 

- 

about reasonabl.eness . Even 'if the law says 'Imay, if 'it s 

4 

5 ,  

end up not having your own record, so I would be inclined to 

agree with the claimant on the taping issue. 

7. 

li I require you, to allow them to know what it is and to respond I 

6 ,  The other one on written reprimand is not as clear 

to me. I guess I buy the argument that it is a due 

8 

9 

10 

process. Anytime you put something in someonels personnel 

file that is negative about them, regardless of state law, I 

thinlc that the constitution does imply, if not actually 

12 

13 

14 

1 15 

MS. STONE: Madam Chaiqnan, I 1 d  like to address . I 

to it, if they want to. So I don't see the first one as 

being - -  the one on written reprimand as being something that 

flows from the state law. I think it flows from the Federal 

Constitution. 

16 

17 

18 

20 1 the - -  this is on the issue of written reprimands. When I 

But, on taping, I don1 t know how the ssst of you 

feel, but I'm compelled to believe that it's a requirement, 

even if the law says "may." 

21 1 you1 re addressing the issue of written reprimands, you have 
22  1 to take a look at what's required under POBOR and compare I 

2 5  1 In my prior incarnation, I was responsible for I 

23 

24 

that with what is required when you're not dealing with a 

peace officer employee. 

well as attorneys that were at-will, and it was lilce herding I 
26 

,Z8 ( cats. I donlt know how else to explain it. When youlre 1 

. disciplining both miscellaneous that were civil service, as ' 
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I the individual be given the right to respond or make any 
1 

I comments to it, at law. 

issuing the written reprimand,'there is no requirement that 

6 1 And I know that Ms. Shelton disagreed with me and 'that1 s . I  

4 

5 

In fact, the Stanton case, I'd like to - -  in your 

materials at page 311, it goes through and does an analysis. 

8 1 required for written reprimands under POBOR. 
7 

First from the'standpoint of procedural due process, I .  

fine. It goes through and does an analysis of what is 

and, in this particular matter, if youtll notice on page 311, I 
11 1 it s about the fourth paragraph down on the left-hand side, I 
12 1 the aourt says: llAs the city notes, no authority supports 

1 assertion that the issuance of written reprimand triggers due I 
13 

15 process. said parts outlined in ~ke1ly.11 I 

plaintiff s, that would be the employees, I1underlying 

l6 1 And it goes on and says here, tfSkelly. applies in all 

2 0  1 I1By the way,, you've got protections for written reprimands 

17 

18 

19 

21 under' POBOR, IL a& that it went through and did an analysis to I 

these certain situations.ll And, on the bottom, it says, Ifwe 

find no authority mandating adherence to Skelly when a 

written reprimand is issued.1 And then it goes on to fiay, 

2 2  1 ascertain whether, in this instance, the administrative I 

24 I reprimand. So itis very clear to us, and, in no other 

23 

25 1 circumstance, does a written reprimand rise to the level of 

prdcedure,~, under POBOR, were sufficient 'for a written 

1 the ~kelly.' It is only with POBOR that the' individual 
I note that the State Personnel Board has made other 

.. . I 
27 
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employee has a right and ability to comment. 



mentions about what their particular practices are; however, 

what the State has voluntarily chosen to do with respect to. 

its employees is sep'arate and apart from what the 

5 so that's our concern with respect to written reprimands. I 
4 

If this particular Skelly- type requirement would be I 

constitution requires, because that's what we're looking at, 

7 

8 

I doesn't cover a suspension of less than five days, a written I 

imposed on every miscellalleous employee, it - -  or nonsafety 

members, the amount of work that would be required would be 

9 

10 

12 1 reprimand, which is much less on the hierarchy of discipline, 1 

phenomenal. Then, for example, Skelly does not necessarily 

cover suspensions of less than five days. Well, if it 

MR. FOULKES: 

13 

14 

I don't know if this is for staff or 

should also not be covered. 

. CHAIRPERSON PORINI: Other questions? Mr. Foulkes. 

I c~mrnent,~~ and what is the difference between those and.how I 

16 

17 

l9 I does that play into this? Because we had some concerns in 

for the folks from Sacramento, but the issue of written 

reprimand versus, as in the staff recommendation, ''adverse 

2 o  ! reviewing that. Perhaps, the word choice was - -  

2= 1 MS. SHELTON: That's a good point. We discussed 

22  1 that amongst staff, too. The language in the statute says 

"adverse commentH and it doesn't tie it back to'a written I 
2 4  i reprimand. But I would imagine in practice, and maybe 

I 
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25 

26 

27 

28 

Ms. Contreras can address your question a lot better than I 

can, that there are times when an adverse comment equates to 

a written reprimand. I would imagine that to be true. You 

might ask the parties about that. 



I a written reprimand, we' found that with kritten reprimands 
1 

2 

I due process would actually apply. So, in those cases, you 

And that's why we clarified in the staff analysis; ' 

'that, even in those cases whers it does, if it does equate to 

' 5  1 would have a limited - -  the activities. would be - -  the I 
-"b 

6 ( rriMurrable a'ctivities would be mimited, just the two. 
r.' i 

CHAIRPERSON PORINI: Comment? 

MR. TAKACH: Yes. The City of Sacramento, the 

9  

10 

13 1 assignment. ' 

Police Department, issues something lower than a written 

reprimand called a documented counseling, which remains in an 

11 

1 2  

We believe that there's a right to respond to that 

officer's file generally for a - -  it's called a watch file, 

generally for a period of a year until they move to another 

you spent too much time at a coffee break. I maan, it can be I 

15 

16 

17 

1 8  

comment under the law. Now, written reprimand is above that, 

which remains in their file through our own pra~tic~es as. 

formal discipline, but they have the right to respond, even 

to that adverse document, which is a documented counseling of 

20 

2 1  

2 5  1 watches and that means shifts, so the watch file is not a 

that simple. They get the right to respond to it because 

it s in their file. 

22 

2 3  

24 

MS. CONTRERAS: Let me play on that. Watch file 

means shift file not watch this person's file. For those of 

you who are not familiar with police terms, th.exe were three 

26 

27 

warning file about a bad person; it is basically the 

supervisor' s ,working file, typically, is what a watch file 

2 8  amounts to. It doesn't become part of their permanent 
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4 departmental employee or a citizen which generated an I I 

1 

2 

3 

5 / Internal Af,fairsl complaint which did not result in I' 

personnel file. In fact, they're purged regularly. , 

MR. T A ~ C H :  We have one challenge under POBOR that 

an adverse comment - -  which was a complaint by either a 

6 

9 personnel file, as stated in other pieces of statute. But I I 

discipline.  here was a transfer but was rescinded, so there 

7 

8 

was no adverse action taken to the employee, other than there 

was this complaint in an'Interna1 Affairsb file, not his 

10 

11 

12 

there was - -  the challenge to that, just being in the 

Internal Affairs' file, to want to get that out or to respond 

to that.. 

13 

14. 

18 1 response to the person who filed the document, since no 

MS. CONTRERAS: Let me comment on that. That case 

Went to. court; and the union's perspective was that he had a 

, 15 

16 

17 

I discipline was'forthcoming. He believed that it was done, 

right to - -  ,what the employee sought was the complaining . , 

document which was written by a superior officer. And in 

what, from our prospective, amounted to a personal angry 

2 0  I you know, on an individual, personal basis maliciously, and 
21 I so we wound up in court on that case. 

2 4  1 settle this, because there is no case law that extends where I 

2 2  

23 

25 1 they were going. But, again, based on the language of POBOR, I 

Now, the judge chose - -  did not issue a TRO, chose 

not to - -  basically told the parties that they should go 

2 6  

2 7  

under a normal circumstance, that would have been a, ''Yeah, 

right. So what?" kind of response, but we wound up in front 

2 8  of a judge. 
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1 settlement proposal we tried to make,'but that settlement I 
1 

3 basically rehstated some of the employee's rights because I 

We settled the case reading onto the record a 

there was no subsequent investigation - -  I mean, no 
discipline out of the investigation. We would have gone 

there anyway, but we had to resolve it in court rather than 

doing it in the normal course of events because of POBOR. 

Their belief that that complaint - -  not anything that was 

ever in his personnel file, the fact that somebody had 

10 / complained about him, we investigated it and took no action. 
l1 I based on it, was sufficient to,generate POBOR, right to 
la I review under the documents. 

MS. STONE: Madam Chairman, there's also some 

materials in the response to the draft staff analysis that 
. . 

talk about how, if there is citizen reviev boards that do an 

investiga.tion and come up with findings that do not 

those findings of citizen review boards, in jurisdictions 

7 

19 which have them, can constitute an adverse comment even I 

neceisarily lead to discipline, the courts have found that 

20 

21 

helpful, that the state systerq'designates reprimands as I 

though there is no discipline intended by it, and, therefore, 

the officer is entitled to respond to these particular 

22 

23 

2 4  

25 

2 6 

28 1 discipline, and you have all these'informal types of 

filings which just exist and are not necessarily included in 

their personnel file. 

CHAIRPERSON PORINI: All right. 

Ms. Stein? 

MS. STEIN: Yes. I just wanted to add, if it's 

I I 
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1 

2 

3 

I 6 requires notice under the Skelly and that s how 

discipline, counseling memorandums are often referred to or 

informal discussion memoranduma, you know, citing different 

behaviors that occur. . 

4 

5 

7 the state differentiates it, and it sounds like the local I . 

But if it's titled a reprimand, if a state calls it 

an official reprimand, then it becomes discipline. It 

something a little bit different. The way staff wrote the 

analysis was identical to what Ms. stein was just saying. 

8 

9 

12 ( And I thinlc what the city iq saying, and correct me if Ilm 

governments do something similar. No? 

MS. SHELTON: I thought I h~ard the city say 

wrong, is they see it as two different steps: One, an I 
adverse comment, and that that does result in something else, 

like, whatever, another disciplinary action, and then they go 

through whatever steps are required at that stage.. So, if 

they're duplicative, they're duplicative. 

Is 'that correct? 

MS. COWRERAS: Yeah, I think it can. And the 

right to respond exists to things much'less than formal 

discipline. 

CHAIRPERSON PORINI: Yes. 

MR. BELTRAMI: ' Camille, what about'the comment that 

Ms. Stein made about the amendment of December ' 9 8 ?  Does 

that take the probationary focus out of the system? 

MS. SHELTON: It does affect - -  yes, as of January 

1999, but, until that time, they're included. The 

amendment was made in 1998 and became effective January 1, ' 
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I 

1 ) 1999, BO, up until that date, probakionari and at-will . ' 

I employees were entitled to administrative appeal until 
. 3 December 31st, 1 9 9 B .  I 

MR BELTRAMI: Thank you. 

CHAIRPERSON.PORIN1: All right. 

Yes, Mr. Foulke~. 

MR. FOULKES: One last one. In the language that 

i talks about providing prior notice to peace officers 
9 ( regarding the nature of the investigation, correct me if I'm 

10 

11 

wrong, but isn't that required now, not prior notice but 

subsequent notice? 

12 

13 
. ,L 
14  

20 No. 3 ,  under the staff recommendations. 

And the'question is: If you have to give the notice 

and the timing is changing but the notice isn't changing, is 

that adding additional duties or not? 

15 
l i  

16 

17 

18 

19 

MS. SHELTON: Are you talking about what the receipt 

of a written reprimand is? 

MR. FOULKES: Um - -  

MS. SHELTON: Or what page? 

MR. FoULKES:' Yeah. I'm talking about page A-29,. 

23 I MR. FOULKES: Right. 

21 

2 2  

24 i MS. SHELTON: Staff found that that was a new 

MS. SKELTON: You're talking about the third 

activity under the conclusion and staff recommendation? 

25 program or higher level of s~rvice because not'ice is required I 
26 before any disciplinary action is - -  I mean, misconduct is 

27 I charged, so it1 s notice prior. I mean, this is a requirement 
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MS. SHELTON: If it results in disciplinary - -  if 

1 

I 2 

4. I the ,interrogation results inaa disciplinary action, right. 

MR. FOULKES: Okay. So that they would still be 

required to send the notice after? 

5'  I MR. FOULKES: Okay. 

I commencement of an investigative interview, why we're talking 
6 

7 

9 1 to, them, as opposed to the normal process where ,you just I 

, . MS. CONTRERAS: I thinlc that notice refers to what I 

.call the blue sheet. We have to tell them, at the . 

i O  1 stirt talking to them and aslcing them questions about where 

l3 i you know, "There's been a complaint that you were parked 
11 

12 

they were yesterday. 

I mean, if the complaint is that - -  you have to say, 

14 

7 15 

1 Pnd, if they never get outside the city limits, then 

outside the city limits. So then - -  and, normally, you'd 
say, you know, "Where were you on Wednesday the Zlst? Where 

16 

17 

were you yesterday? Where did you go here? Where did you go 

there?" You can ask all kinds of questions. 

19 

20 

So, in the case of the poiice officer, he knows at 

you can say, "Gee, why, in that case, did the city manager 

see you park at a liquor store in West Sacramento last 

21 

2 2  

Tuesday at about, 11 : 0 0 ?  And then they go, "Oh, gee. I must 

have forgotten that part." 
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24 

25 

26 

2 7 

2 8 

the beginning that you saw his squad car parked at the 7-11 

in West Sacramento, so it changes the,texture of the 

investigation. And it is an additional burden. 

MR. BELTRAMI: Don't you do joint work with West 

Sacramento? 



1 

2 

3 

MS. CONTRERAS : HOW do you think that we know that 

they're there? Call the city.managerts office, report to the 

7-11. 

4 

5 

MS. CONTRERAS : Well, in many cases, it can change 

MS. GOMES: .I .have a question about that, when you 

say that that creates a higher burden by them knowing what's. 

6 

7 

8 

going to be happening during the investigation. 

Could you explain how did 'tha.t create a higher 

burden? 

10 

11 

l4 1 you basically talk to the employee and confront them with 

the way you handle an investigation, and it can impact the 

amount of information you have to have before you get there. 

12 

13 

information'that you've received in .most cases; but it I 

Typically, we get a complaint. We interview whoever the 

complainant is and any witnesses they may identify, and then 

changes the nature ~f the questioning that you have to do and I - -  
17 I the amount 02 information you have to have ahead of time in 
18 I order to be absolutely certain of what' your facts are, 
1 9  / because the employee is going to know where you're going 

22 / comes in with a defense, so you have to have a substantially I 

20 

21 

before you get into the interview. 

He reads the blue sheet, talks to his attorney and 

So,knowing ahead-of time where we're going means w e  . i 

23 

24 

25 

2 6  

greater amount of information in order to get to where you 

need to be. Most investigations are not as easy as, "Where 

were you at 11: 00 o'clock yesterday?'' They tend to be 

complex, and many of them relate to things like tactica. 

2 8  have to have a lot more information in order to get an 

. 
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Mr. Beltrami. 

MR. BELTHAMI: Camille, why did we break it down by 

1 

2 

3 

I the type of entity, why do we have something for county, 

effective case investigation and obtain a result that gives 

us, what we believe, to be the reality of the situation. 

CHAIRPERSON PORINI: All right. Thank you. 

MS. SHELTON: - -  was because POBOR does apply to 1 

7 

8 

something for school districts? 

MS. SHELTON: The reason I did that - -  

11 

12 

I districts and cities, and so that's why I broke that down, I 

peace officers employed by local agencies and school 

districts. Unfortunately, in this situation, there were 

13 

14 

16 1 because the prior law was different for each type of entity, 

prior statutory schemes related to adverse comments that were 

different for school districts and county and special 

17 

18 

which made it very confusing. 

CHAIRPERSON PORINI: All right. Other questions or 

19 

2 0 

2 4  I amendments that are recommended by local government, or with I 

comments? 

MR. BURDICK: If I can just make one comment, and 

21 

2 2  

23 

that is: I think this has besn helpful, the discussion. 

today. And one of the things we talked about is that if you 

agree with staff recommendation, and hopefully with the 

2 5  

2 6  

I I 
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or without them, we think that the step next.is obviously , 

Parameters and Guidelines, to sit down and kind of negotiate 

2 7  

! 2 8  
! 

and discuss these things, ' where we1 re going to, for the first' 

time, really have an.opportunity to sit down*with both sides, 



1 

2 

5 probably come back and hopefully we can all reach an I 

state agencies, as well, and with Camille, to go through 

these things and sort them out. 

3 

4 

I think that ,some of these issues that now are 

unclear can be clarified at that point and then staff can 

them down to fewer items and be a little more specific. I 
6 agreement, but., if there aren' t, we could probably narrow 

this process becomes a little bit adversarial in the sense of 

8 

9 

people sending documents' back and forth. We. did have an 

As you can see, it's an extremely complex issue but 

that's one of the problems, sometimes, as we go into there, 

to sit down, and we did request -an initial 

meeting, but, unfortunately, until after the hearing, it 

seems like, very often, sometimes the state agency people 

feel a little reserved, at least it's my perception they feel 

a little reserved, about what they might want to comment 

on, in the sense that they may say something - -  that they may 

agree to something that is mandated that maybe they shouldn't 

19 1 have agreed to, or whatever. I would hope that, as we move 

2 q  1 along, that if thire are areae that you1 re not clear, that 
you just leave those on the table to be dealt with at the 

24 1 ' CHAIRPERSON PORINI: Please. 

2 2  

2 3  

2 5  1 -MS. SHELTON: I agree that the activities described 

Parameter and Guideline process. 

MS. SHELTON: Can I comment on that? 

28 I activities that are listed in the staff analysis are required 
26 

27 

I I 
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in the Parameters and ~uidelines are going to be far more 

detailed than what is provided in the staff analysis, but the 



I i to be analyzed by the Commission to first determine if 

But, I guess, that is also an issue where we've 

I there's a reimbursable state-mandated activity. 

26 I dealt with - -  or we haven't had a lot of clarity on, and this 

I '  ' 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

I 
15 

16 

17 

11 

19 

20 

21 

22 

23 

24 

27 1 might be a good time to get some clarity, :although maybe not I 

The issue, with regard to written reprimands, you 

need to make a finding on that today to determine whether or 

not that s going to be included as a reimbursable 

state-mandated activity. I don't think you can leave that to 

the Parameter and Guideline stage. 

What you can leave to the Parameter and Guideline 

stage would be how much activity do you want to give them to 

determine whether or not a transfer is punitive? I mean, 

those types of questions can come at the Parameter and 

Guideline stage, but this. language in here is directly from 

the statute. I would not recommend leaving these issues for 

the Parameter and Guideline stage. 

CHAIRPERSON PORINI: All right. 

MS. SHELTON: But the scope and the extent, those 

types of issues may be left to the Parameter and Guideline 

stage. 

MR. BURDICK: Just a comment. I thinlc there's a 

question of what is proper to do. I think you can do - -  
leave them if you want. You have the discretion to do that. 

I don't think that - -  and I'd like to clarify. I don't think 

Camille is saying you can't do it; I think she's saying you 

probably shouldn't do it, or staff wouldn't recommend it. . 

with two brand new mernbers today, although Michael has been 
I 

- -- - 
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here once before, but that, I think, 'is an important issue, = I  a 

4 1 process. 

2 

3 

CHFIIRPURSON PORINI: Camille. 

whether or not things of that nature can, because they are 

going to come back to you in the Parameter and Guideline 

MS. SHELTON: Let me just mention the fact that 

MS. STEINMEIER: I would .like to move the staff 

7 

8 

9 

10 

11 

analysis with the addition of the activities of providing 

these activities listed in here are critical to determine 

whether,a new program or higher level of service exists and 

whether there are costs.mandated by the state. Thos'e are 

test claim issues not Parameters and Guidelines issues. 

CHAIRPERSON PORINI: ME. Steinmeier. 

tape recordings of interrogations. That isn't - -  there is 
something about a tape recording here, but producing the 

transcripts sometimes with a tape recording, and that isn't 

in the .staff analysis 'or the staff recomendation, so, with 

that addition, I would like to move it. 

. MR. BELTRAMI: Second. 

CHAIRPERSON PORINI: All right. We have a motion 

and a sacond. 

May we have role call? 

MS. HIGASHI: Mr. Beltrami. 

24 I MR. BELTRAMI: Yes. 

MS. HIGASHI : Ms. ' Gomes . 
MS. GOMES: Yes. , 

MS. HIGASHI: Mr. Foulkes.. 

.MR.  FOULKES: Yes. 
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MS. HIGASHI: Mr. Van Houten. 

2 1 MR. VAN HOUTEN: Yes. 

MS. HIGASHI: Chairperson Porini. 

3 

4 

All right. Thank you very much. 

MS. STEINMEIER: And thanks, also, to the staff 'for 

MS. HIGASHI: Ms. Steinmeier. 

MS. STEINMEIER: Aye. 

9 1 the phenomenal effort that's gone into this staff analysis. I 
10 

11 

MR. BELTRAMI : Madam chairman, may I just tell 

CHAIRPERSON PORINI: Just for the record; 

Mr. Burdick, so that Mr. Van,Houten won't feel left out, he 

12 

13 

14 

16 / Ms. Contreras that everything that comes to courts are 

has joined us on numerous occasions when Mr. Sherwood has 

not.. 

MR. BURDICK: I apologize. 

17 

18 

19 

,responsible for our consent calendar items. 
23 I 

arcane. 

MS. CONTRERAS: Thank you very much. 

CHLIRPERSON PORINI: Okay. 

20 

21 

22 

24 1 MS. RODRIAN : ~ o o d '  morning. 

MS. HIGASHI: Next is the Mandate Reimbursement 

Process.  his item will be presented by Piper Rodrian of our 

staff. And I'd like to commend her. She's our staff person 

27 1 process. The original Parameters and Guidelines were adopted' I 

25 

26 

These Parameters and Guidelines allow claimants to 

seek .reimbursement for costs incurred during the mandate 

(28 
I 

in 1986. Since 1995, staff has updated them annually to 
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Staff Analysis 
Govemment Code Sections 3300 through 33 10 

As Added and Amended by Statutes of 1976, Chapter 465; 
Statutes of 1978, Chapters 775, 1173, 1174, and 1178; 

Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter 994; 
Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and 

Statutes of 1990, Chapter 675' 

Peace Oficers Procedural Bill of Rights 

Executive Summary 
Introduction 

In order to ensure stable employer-employee ~elatioms and effective law enforcement services, 
the Legislature enacted the Peace Officers Procedural Bill of Rights (POBOR). 

The test claim legislation provides procedural protections to peace officers employed by local 
agencies and school districts when a peace officer is subject to an interrogation by the 
?mployer, is facing punitive action o; receives an adverse comment in his or her personnel ffle. 
L'he protections required by the test claim legislation'apply to peace oEcers classified as 
emanent employees, peace officers who serve at the pleasure of the agency, and peace 

officers on probation who have not reached permanent st'atus. 

CIaimantls Position 

The claimant, the City of Sacramento, contends that the test claim legislation constitutes a 
reirnbursable'state mandated program. The claimant acl~owledges that due process principles 
apply to this claim. However, the claimant asserts that the requirements imposed by the tests 
claim legislation are broader than those imposed by the due process clause, The claimant states 
that "[tlhe basic intent of the City's test claim is to seek reimbursement of oosts associated with 

8 I 

activities specifically aEorded peace officers that go beyond what the court has set as m u m  
requirements for public employees." 

Sta te  Agency Comments 

The Department of Finance contends that.the test claim legislation does not constitute a 
reimbursable state mandated program because the due process principles set forth in Skelly v, 
State Personnel ~ o a r d ' ,  which predate the e n a h e n t  of the test claim legislntion, require locd 
agencies to perform the same activities. 

The state Personnel Board contends that the procedural protections accorded a p,eace officer by 
the test claim legislation all firther impel-tmt due process values. Tne State Personnel Board . 

' '1975) I5 Cal.3d 194 (Exhibit A, Bates page 0149). , . , 
I 



states that "[gliven that a recognized value in federal due process is, to a great extent, to promote 
accuracy in its decision-making, one can assume that a governmental entity implementing 
POBQR will achieve a greater accuracy in its decision-making in the personnel arena" and less . 0 retaliatory litigation. Thus, the State Personnel Bonsd assees that the cost savings resulting from . 
the test claim legislation should more thnn offset any costs that might be attributable solely to the 
test claim legislation. 

Staff Analysis 

Several courts have recognized a connection between the test claim legislation and the due 
process clause oT the United States and California Constitutions. The due process clause, like the 
test claim legislation, &Fords notice md hearing protections to permbent employees when the 
employee is subject to a dismissal, demotion, suspension, reduction in salary of written 
reprimand. The due process clause also affords procedural protections to probationary and at- 
will employees when the employee's reputation and ability to obtain future employqent is 
harmed by a dismissal. 

Under these circumstmces, the due process clause req*es public employers to provide the 
employee with notice of the proposed action, reasons for the action, a oopy of tile chmges .and 
materials upon which the actionis based and the right to respond, either orally or in writing, to 
the authority initially imposing the disciplinary action. 

The test claim legislation imposes, some of the s h e  due process notice and hearing protections . 
-.  to peace officers. This connection between the due Rrocdss clause and the test claim legislation 
.is relevant to the analysis of this cldim in two respects. First, the due process a l m e  of the . 
United States and Cdifornia Constitutions were in effect before the enactment of the test claim 
legislation. Thus, the Commission must detennine*whether the test claim legislation imposes a I )  

new program or higher level of service on local agencies and school districts, 

,.Second, the due process clause of the United States constitution is a form of federal law.. 'I 
1 '  

,.Pursuant to Government Code section 17556, subdivision (c), there are no "costs mandated by 
the state" if the test claim legislation "implemented a federal law resulting in costs mandated by 
the federal government, unless the [test claim legisliqtion] mandates costs which exceed the 
mandate in that federal law or regulation," Thus, the Commission must also determine if the test 
c l b  legislation results in "costs mmdated by the state." 

Issues Raised After issuance of Draft Staff Analvsis 

On July 6, 1999, the Draft StaEAaalysis was issued. The cliimant and the D.epartment of . 
Finance in conjunotion with the State Personnel Board filed comments to the Draft Staff 
Andysis, copies of which me included in the agenda binders as E,xhibits K and L, . 
The claimant contends the following: 

e Thnt written reprimands nre not protected by the due process clause and, thus, the test 
claim requirements pertaining to written reprimands are new and constitute a new 
program or higher level of service. 

That the activity of providing the peace offxcer with the tape recording of the 
' 

interrogation is required by section 3 3 03, subdivision (g), and, thus, constitutes a 
reimbursable state mandated activity. 



The Department of Finance and the State Personnel Board contend the following: . 

That Government Code section 3304, subdivision @), which describes the right to an 
administrative appeal, does not apply to probationary and at-will employees, 

0 , That the due process clause applies when a permnnent employee is transferred for 
purposes of punishment and, thus, the test claim requirements pertaining to transfers are . 

not new and do not impose a new program or higher level of service, 

0 That "State civil sewice probationq or at-will employees are entitled to Skelly rights by 
the State Personnel Board" to the charging documents and reports and, thus, Government 
Code section 3303, subdivision (g), does not constitute a reimbursable state mandated 
progrnm with respect to these employees. 

For the reasons stated in the StafFAnalysis, staff disagrees with all df these contentions and.has 
not modified the recommendation in the Draft Staff Analysis, (See pages A-1 1, A-12, A-1 6, 
A-1 9, A-20, A-22.) 

Conclusion and Staff Recommendation 

Based on a comparison of the test claim legislation and the legal requirements in effect 
immediately before the enactment of the test claim legislation, M concludes that the test claim 
legislation constitutes a partial reimbursable state mnndated program under article XI11 B, 
section 6 of the California Constitution and Govement  Code section 175 14 for the following 
reimbursable activities: 

1. Providing the opportunity for an administrative appeal fur the fullowing disciplinary actions 

i .  
(Gov. Code, § 3304, subd. @)I: 

Dismissd, demotion, suspension, salary reduction or written reprimand received by 
probationary and at-will employees whose liberty interest are not affected (i.e.; the 
charges supporting a dismissal do not harm the e&tployee's reputation or ability to find 
future employment); 

Transfer of permanent, probationary and at-will employees for purposes of punishment; 

Denial of promotion for permanent, probationaiy and at-will employees for reasons other 
than merit; and 

Other actions against permanent, probationary and  tiw will employees that result in 
disadvantage, harm, loss or hardship and impact the cmeer opportunities of the employee, 

2. Conducting an interrogation of a'peace officer while the officer is on duty, or compensating 
the peace officer for off-duty time in accordance with regular deparhnent procedures. (Gov. 
Code, 5 3303, 'subd. (a).) 

3. Providing prior notice to the peace officer regarding the nature of the interrogation and. 
identification of the investigating officers, (Gov. Code, 5 3303, subds. @) and (c),) 

4. Producing transcribed copies of any notes made by a stenographer at an hterrogation, and 
' 

reports or complaints made by investigators ar other persons, ex.cept thuse that are deemed 
confidential, when requested by the off~cer in the following circumstances (Gov, Code, 
§ 3303, subd. (g)): 

(a) When the investigation does not result in disciplinary action; and 



@)' ,Wen  the investigation results in: 

e A dismissal, demotion, suspension, salary reduction or written reprimmd received 
by a probationnry or at'-will employee whose libeity interest*is not affected (i.e.; 
the charges supporting the dismissal do not,hann the employee's reputation or 
ability to find future ernploym~nt); 

6 A transfer of a permanent, probationary or at-will employee for purposes of 
punishment; 

A denial of promotion for a permanent, probationary or at-will employee for 
reasons other than merit; or 

Other actions against a probationary or at-will employee that result in 
disadvantage, harm, loss or hardship and impact the career of the employee, 

5. Performing the following activities upon receipt of an adverse comment (Gov Code, §§  3305 
and 3306): 

School Didtricts 

(a) If the adverse comment results in the deprivatioii of employment through dismissal, 
. suspension, demotion, reduction in pay or written reprimmd for a pennment peace 

offlcer, or h a m  the officer's reputation and opportunity to find future employment, 
then schools are entitled to reimbursement for: 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

@) If the adverse'comment is obtained in connection with a promotional examination, 
then school districts are entitled to reimbursement for the following activities: 

m. Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to thesadverse comment within 30 days; and 

a Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

(c) If the adverse comment is not obtained in connection with a promotional 
examination, then school districts are entitled to reimbursement for: 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature br. initials of the peace officer under such 
circumstances. 



Counties 
( '  (a) If an adverse comment results in the deprivation of employment through dismissal, 

suspension, demotion, reduction in pay or written reprimand for a permanent pence 
officer, or harm the officer's reputation and opportunity to find future employment, 
then counties are entiNed to reimbursement for: 

9 Obtaining the sigpature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

@) If the adverse comment isbrelated to the ipvestigation of a possible criminal offense, 
then counties are entitled to reimbasemeht for the following activities: 

Providing notice of the adverse c o m m a  

Providing hn opportunity to r=view and sign the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days; and 

Noting the peace officer's refusal to sign the adverse comment on t l~e  document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

, (c) If the adverse comment is not related to the investigation of a possible criminal 
offense, then counties are entitled to reimbursement for the following activities: 

Providing notice of the adverse comment; and 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

Cities and Special Districts 

(a) If an adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peace 
officer, or h h s  the officer's reputation and opporhmity to find future employment, . 
then cities and special districts &e entitled to reimbursement for: 

Ob-g the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
. and obtaining the signature or initials of fhe peace officer under such 

circumstances. 

(b) If the adverse comment is related to the investigation of a possible criminal offense, 
then cities and special districts are entitled to reimbursement for the following 
activities : , 

Providing notice of the adverse comment; 



Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to,the adverse comment within 30 days; and ' 

Noting the peace officer's rehsal to sign the adverse aomment on the document 
and obtaining the signature or initials of the pence oEcer under such , 

circumstances. 

(c) If the adverse comment is not relnted to the investigation of n possible criminal 
offense, then cities and special districts are entitled to reimbursement for the 
following activities: 

Providing notice of the adverse comment; 

Pnovidhg an. opporhniq to. respond to the adverse c;omment within 30 dnys; and 

* Obtaining the signature of the peace officer on the adverse c0mmen.t; or 

* Noting the peace officer's refusal to sign the adverse comment oq the document 
m d  obtaining the signature or Initials of the pence officer under such 
circumstmaes. . 

Staff Recommendation 

Staff recommends that the Commission npprove this test claim accordingly. 



Claimant 
I 

i City of Sacramento 

Chronology , 

12/21/95 " Claimant files test claim with the Commission 

0 1/26/96 Staff notifies claimant that the test claim is incomplete 

03/0 8/96 Claimant files letter providing statutory code sections included in the test claim 

04/26/96 StafFnotifies claimant that the test claim is complete 

07/17/96 Response filed by the Department of Finance % 

9 9 6  StafTissues letter to claimant requesting status of claimant's rebuttal. 

12/06/96 Claimant files rebuttal 

12/2 0/9 6 ~1aimont"re~uests continuance of hearing 

12/23/96 ' Staff issues letter to parties regarding revised schedule 

0 1/27/97 Infonnal conference 

0 113 1/97 . StaEissues letter to parties regarding revised schedule 

08/06/97 Staff issues letter to claimant requesting status of additional requested information 

09/05/97 Claimant fles supplemental Momation 

03/19/98 Staff issues letter to parties requesting supplemental briefing on due process 
issues 

06/17/98 Claimant Kles supplemental commknts in response to sWrequest of March 19, 
1998 

06/1 7/98 State Personnel Boatd files oomments in response to staErequest of March 19, 
1998 

07/06/99 Draft Staff Analysis issued 

038/06/99 Claimant files comments on Draft S t B  Analysis 

08/12/99 DepPrtment of Finance and State Personnel Board file comments on Dr& 'StafY . 
Analysis 

Test Claim Legislakion 

In 1976, the Legislature enacted Government Code sections 3300 though 3310, lcnown as the 
Peace Officers Procedural Bill of Rights Act. The test claim legislation provides a series of 
rights and procedural safeguards to peace officers employed by locd agencies and school 
districts that are subject to investigation or discipline. ~egislative intent is expressly provided in . 
Government Code section 3301 as follows: 

"The Legislature hereby finds and declares that the rights and protections 
provided to peace officers'under this chapter constitute a matter of fitateviride 
concern. The Legislature further finds i d  declares that effective law 



enforcement depends upon the maintenance of stable employer-employee . 
relations,. between public safety employees and their' employers. In order to 
assure that stable relations are continued throughout the state nnd to firther'assure 
that effective services are provided to all people of the state, it is necessary that 
this chapter be applicable to all public safety' officers, as defined in this section, 
within the State o f  California." - 

The test claim legislation epplies.to all  employees classified as "peace 
provisions of the Penal Code, including those pence officers employed 
districts and school d i~t r ic ts ,~  The test claim legislation also applies'to 

offioers" under specified 
by counties, cities, special 
peace officers that are 

classified as permanent employees, peace officcrs who serve atihe pleasure of the agency and 
are terminable without cause rat-will" employees)3 and peace officers on probation who have 
not reached permanent status. 

STAIrI? ANALYSIS 

Issue: Does the test claim legislation, which estabIishes rights and procedures for peace 
officers subject to  investigation or discipline, copstitute n reimbursable state 
mandated program within the meaning of article XIII E, section 6 of the California 
,Constitution and ~ o v e r n h e n t  Code section 17514~7 

For a statute to impose a reimbursable state mandated program, the statutory language must 

-. % direct or obligate an activity or task upon locd governmentd'agencies, In addition, the 
required activity or task must be new, thus constituting a "new program", or create an 
increased' or "higher level of service" over the former required level of service. The court has 
defined a "new program" or "higher level of service" as a program that carries out the 
governmental function of providing services to the public, or a law which, to implement a 
policy, imposes unique requirements on locd agencies and does not apply generally to all 
lresidents and entities in the state. To determine if a required activity is new or imposes a 

state 

higher level of service, a comparison must be made betkeen the test claim legislation and the 
legal requirements in effect immediately prior to the enactment of the test claim legifllation. 

Government Code section.3301 states: "For purposes of this chapter,'tha term public safety officer means all peace 
officers specified in Sections 830.1, 830.2, 830..3, 830.31, 830.32, 830.33, except subdivision (e), 830.34, 83085, 
except subdivision (c), 830.36, 830.37, 830,38, 830,4, and 830.5 ofthe Penal Code," 
3 Gray v, City of Gustine (1990) 224 Cal.App.3d 621 (Exhibit A, Bat& page M13); Binlclq, v, City o f l o n g  Beoch 
(1 993) 16 Cal.App84th 1795 pxhibit A, Bates page 0i93). 

Bell v. Dufi  (1 980) 1 11 Cal.App,3d 643 (~xhib i t  A, Bates page 01 87); Barnes v. Personnel Department of the 
Ci@ of31 Cqion (1978) 87 Cal.App.3d 502 (Exhibit A, Bates page 01 833, 

Government Code s~ot ion 17514 defmes "costs mandated by the state" as follows: "'Costs mmdated by the stnte' 
m e F s  my increased costs whioh a looal agency or school dishfut is required,to hcur aRer July 1, 1980, as a result 
of any statute enaoted on or after January 1, 1975, or m y  executive order implementing any statute enacted on or , 
after January 1, 1975, which mandates a new prograi  or high02 level of s'ervice of an existing piogram within the 
meaning of Section 6 of Article XIII B of the ~ a l i f c d n  Constitution."" 



Finally, the newly required activity or increased level of service must be state mandated and 
impose "costs mandated by the state, "6 

The test claim legislation requires Iocd agencies and school disiricts to take specified 
~rocedural  steps when investigating or discipljning a peace officer employee. The stated 
purpose of the test claim legislation is to promote stable relations between peace officers and 
their employers and to ,ensure the effectiveness of law enforcement services, . Based on the 
legislative intent, staff finds that the test claim legislation carries out the govenurtental function 
of providing a service to the public, Moreover, the test claim legislation imposes unique 
requirements on local agencies and school districts that do not apply generally to d l  residents 
and entities of the state. Thus, the test claim legislation cpnstitutes a "program" within the 
meaning of article XIII B, sehion 6 of the California Constitution. 

~ e v e f a l  CaIifornin courts have andp~tid the tkst claim legislation, however, and fbmd a 
connection between its requirement% and the requiremenb imposed by the due process clnpse of 
the United States and California Constitutions, For example, the co;urt in Riveros v, City of Los 
Angeles analyzed the right to an administrative appeal under the test claim legislation for a 
probationary employee and noted that the riglit to such a hearing arises .from the due process 
clause. 

"The right to such a hearing arisesfrom the due process protections of the 
Fouvteenth Amendme~lt to the United States Constitution. , , , .The limited 
purpose of the section 3304 appeal is to give the peace officer a ahance to 
establish n formal record of the circumstances surrounding his termination and try 
to convince his employer to reverse its decision, either by showing that the 
charges are false or through proof of mitigating circumstances [citation omitted]. 
This is veTy nearly the same purpose for the hearing mandated by clue process 
reqzrirements, which must afFord the officerca chance to refute the charges or olear 
his name." (Emphasis added.)' 

Thus, the Commission must continue its inquiry and compare the test claim leginlation to ,the 
prior 1egd requirements imposed on public employers by the due process clause to determine if 
the activities d e h e d  in the test claim legislation are new or impose a higher level of service. 

Furthermore, the Commission must d e t e h e  whether there are any "costs, mandated by the 
state," Since the due process clause of the United States Constitution is a. form of federal law, 
Government Code section 17556, subdivision (c), is iriggered. Pksuant to Government Code 
section 17556, subdivision (c), there are no "costs mandated by the state" and no reimbursement 
is required if the test claim legislation "irnplementpd a federal law resulting in costs' mandated by 

6 Cozinty o f ~ o s ' d n ~ e l e s  v. State of Calfirnia (1987) 43 Cal.3d 46, 56; Carmel Yalley Fire Protection Dist, v, State 
of Calijbrnia (1967) 190 Cal.App.3d 521, 53'7; Ci@ ofSacramento v, State of Calrornia (1990) 5D Cal.3d 51, 66;' 
Lucia Mar UntfiedSchool l3isL.v. Hanig (1988) 44 Cal.3d 830, 835; Gov, Code, B 17514. 

' ~ l v e r ~ ~  v. City of Los Angeles (1996) 41 CaI.App.4th 1342, 1359 (Exhibit A, Bates page 0279). 



the federal government, unless the [test claim legislation] mandates costs which exceed the 
mandate in that federal law or regulation."8 

These issues are discussed below. 

T h e  Due Process Clause of the U.S. and California Constitutions 

The due process clause of the United,States and California Constitutions provide that the state 
shall not "deprive any person of life, liberty, or property without due process of In the 
public employment arena, an employee's property md liberty interests are commonly nt stdce. 

Property interests protected by the due process clause extend beyond ach;al ownership of 
estnte or money. The U.S. Supreme Court determined that a property interest deserving 
protection'of the due process clause exists when qi employee has a "legithate claim" to 
continued employment. 

real 

"To have a property interest in a benefit, a person clearly must have more t h h  an 
abstract need or desire'for it. He must have more than a unilateral expectation of 
it. He must, instead, have a legitimate cIaim of entitlement to it, . . ," 
"Property interests, of course, are not crented by the Constitution. Rather they 
are created and their dimensions are defined by existing rhles or understandings 
thit stem from an independent source such as state law - -rules or ~mderstmdings 
that secire certain benefits and that m.~pport claims of entitlement to those 

' benefits.'"' 

Applying the above principles, both the U.S, Supreme Corn3 md California courts hold that 
"pemment" employees, who can only be dismissed or subjected to other disciplinary measures 
for "cause", have a legitimate claim of entitlement to their job and thus, possess n propesty 
interest in continued employment." . .  

0 Government Code section 17513 defmes LLcosts mandated by the federal g o v e k e n ~ '  & follows: 

" 'Costs mandated by the federal government' mama any incrawad costs incurred by a locd 
agency or sohool district after Jnnuary 1, 1973, in order to comply with the requirements of a 
federal stahrte or regulation. 'Costs mandated by the federal government' includes oosts resulting 
&om ennctment of state law or' regulation whare failure to enact that law or regulation to meet 
specific federal program or service requirements would result 'in substantial monetary penalties or 
loss of funds to public or private persons in the state. 'Costs mandated by the federal govemrnent' 
does not include costs which are specifically reimbursed or funded by the federal or state 
govmnrnent or progmms or services whioh mny be implemented at the option of tl1e state, local 
agency, or school district." 

U.S. Constitution, 14th ~rn&dment; California Constitution, Article 1, § §  7 and 15. 
10 Board of Regents v. Roth (1972) 408 U S ,  564, 577 (Exhibit A, Bates page 0045), 

" Slocl~ower v. Boa1.d ofEducation (1956) 350 U.S. 551 (Exhibit A, Bates page 0101), where the U.S. Supreme 
Court found that a tenured college professor dismissed &om smployment had aproperty interest In continued 
employment that was safeguarded,by the due process clause; Gilbert v. Ho~nar (1 997) 520 U.3, 924 (Exhibit A, 
Bntes page 0071), where the U,S. Supreme Court found that a police officerl employed as a permanent employee by . 
a state university, had n property interest in continued employment and was afforded due process protections 
resulting from a suspension without pay; Skelly v, Sfate.Personne1 Board (1975) 15 Cal.3d 194 Fxhibit A, Bates 



Moreover, California courts require employers to comply with due process wheu a permanent 
employee is dismissed12, demoted", suspended14, receives a reduction h salaryi5 or receives a 
written reprimand. I 6 l  

Tile Department of ~ inance  and the State Personnel Board contend that due process property 
rights attach when an employee is transferred, They cite Runyon v, Ellis and an SPB Decision . 

(liamallo SPB Dec. No, 95-19) for support. l7 

Staff disagrees with the State's argument in this regard. First, in Runyon v. Ellis, the court found 
that the employee was entitled to an administrative heming under the due process clause as a 
result of a transfer and an accompanying reduction ofpny. The court did not address the 
situation where the emplbyee receives a transfer alone," In addition, in Howell V. County of San 
Ber~la~dino,  the court recognized that "[aJlthough a permanent employee's right to continued 
employment is generally regarded as fundamental and ve'sted, an employee enjoys no such right 
to continuation in a particular job assiL-ent. "lg Thus, staff finds Illat local government 
employer's are not required to provide due process protection in the case of n transfer. 

Furthermore, although the SPB decision may apply to the State as an employer, there is no 
indication, or support for the proposition that the SPB decision npplies to actions taken by a local 
government employer. 

Accordingly, staff f ids  that an employee does not enjoy the rights prescribed by the due process 
clause when the employee is transferred. 

When a property interest is affected and due process applies, the procedural safeguards required 
by the due process clause generally require notice to the emplo.yee and m opportunity to 
-espond, with some vnriation as to the nature and timing of the procedural sdeguards, In cases 
' dismissal, demotion, long-term suspension and reduction of pay, the CaIifornia Supreme 
mrt in Skelly prescribed the following due process requirements before the discipline becomes 

effective: 

e Notice of &e proposed action; 

c The reasons for the action; 

A copy of the charges and materials upon which the action is based; and 

- - - - - - - - 

page 0149), where the Califomia Suprame Court held a permanent civil service employee of the state has aproperty 
interest in continued employment and cannot Ee disrniased without due procass of  law. 

13 Ng, v. Stare Personnel Board (1977) 68 Cal.App.3d 600 (Exhibit A, .Bates page 0269), 

l 4  Civil Service Assn. v. Cip aria County ofSan Francisco (1978) 22 Cal.3d 552, 558-560 (Exhibit A, Bates page 
0 123). 
IS  . Ng, supra, 68 Cal.App.3d 600, 605, 
IG Slanton v. City of Ves t  Sacramento (1991) 226 Cal.App.3d 1438 (3xh.ibit A, Bates page 0309). 

Exhibit L, Comments to Draft Staff Analysis, 
I B Runyon v, Ellis (1995) 40 Cal,App,4th 961 (Exhibit A, Bates page 0293), 

'"owe11 v. Coz.u~ry ofSan Bernardino ( 1  983) 149 Cal.App.3d 200,205 (Exhibit A, Bates page 0243). 



The right to respond, either orally or in writing,. to the authority initially imposing 
discipline.20 

In cases of short-term suspensions (ten days or less), the employee's property interest is 
protected as long as the employee receives notice, reasons for the action, a copy of the charges, 
and the right to respond either during the srrspension, or within a reasonable time thereafter.2' 

Similarly, staff finds that in the case of a written reprimand where the employee is not deprived 
of pay or benefits, the employer is not required to provide the employee with the d ~ ~ e  process , 

safeguards before the eff~ctive date of the wri-ttep reprimand, Instead, the collrt in Stanton found 
that an appenl~~process provided to the employee after the issuance of the written reprimand 
satisfies the due process 61ausk.~~ 

The claimant disagrees with staff's &erpretation of the Stcznton case (Exhibit A, Bates 
page 3 09) and its application to written reprimands. 

The claimant contends Stanton stands for the proposition that the due process guarantees 
outlined in Slcelly do not apply to a written re~rirnmd. Thus, the claimant concludes tliat m 
employee is not entitled to any due process protection when the employee receives a written 
reprimand. The claimant cites the fo1Iowing language from Stanton (Bates page 31  1) in s~lpport 
of its position: 

". . . As the City notes, no a~lthority supports plaintiffs underlying assertion that 
issuance of n written reprimand triggers'the due process safeguards outIined in 
Skelly. Courts hnve reqpired adherence to Slcelly in cases in which an employee is 
demoted [citntions omittedg; suspended without pay [citations omietted]; or 
dismissed [citations omitted]. We find no authority mandating adherence to 
Skelly when a written reprimand is issued." 

"We see no justification for extending Skelly to situations involving written 
,., ; -.i, reprimands. Demotions, suspension and dismissal all involve depriving the public 

employee of pay or benefits; a written repsirnand results in no such loss to the 
employee," 

The facts in Stanton are as follows. ~ * ~ o l i c e  officer received a written reprimand for 
discharging a weapon in violation of departrnentn1 rules. After he received the reprimand, he 
appealed to the police chief in accordance with the memorandum of understanding and the police 
chief upheld the reprimand. The of5cer then filed a lawsuit contending that he was entitled to an 
administrative appeal. The court denied the plaintiff's request finding that tllat the meeting with 
the police chief satisfied the administrative appeals provision in the test claim legislation 
(Government Code section 3304), and thus,. satisfied the employee's due process rights. 

Staff agrees that tlle court in Stanton held the rights outlined in Skelly do not apply when an 
employee receives a written reprimmd. Thus, under Skelly, the rights to receive notice, the 
reasons for the reprimand, a copy of the charges and the right to respond are not required to be 
given to an employee before the reprimand takes effect. 

2D S/celly, supra, 15 Cal.3d 194, 215. 

Civil Se~vlce Assn., stlpra, 22 Cnl,3d 552, 564. 

" Stanion, supro ,226 Cal.App.3d 1438, 1442 (Exhibit k Bates p a p  0309.03 1 1 ) .  



However, the court found that the empIoyee is guaranteed due process protection upon receipt of 
a written reprimand. The court found that when the appeals proce& talcespia'des aper the 
reprimand, due pr0cess.i~ satisfied. The court in Stanton also states the following: 

"Moreover, Government Code section 3303 et seq,, the Public Safety Officer 
Procedural Bill of Rights Act, provides police officers who are discipIined by 
their departments with procedural safeguards. Section 33 04, subdivision (b) 
states no punitive action may be talcen by a public agency against a public safety 
officer without providing the officer with an oppoTtunity for adminidrative 
appeal. ~unitiv; action includes written reprimands. [Citation omitted.] Even 
without the protection afforded by Skelly, plaintifps procedural due process 
~~iglzts, following a written reprimand, nreprotecfed by the appeals process 
mandated by Government Code section 3304, subdivision (b)," (Emphasis 
added.lZ3 

Accordingly, stafY finds that the due process clause of the United States and California 
Constitutions apply when a permanent employee is 

0 Dismissed; 

* Demoted; 

Suspended; 

* Receives a reduction in salary; and 

Q Receives a written reprimand. 

\,ibertv Interest , 

Jthough probationary and at-will employees, who can be dismissed dthout cause, do not have 
a property interest in their employment, the employee may have a liberty interest affected by a 
dismissal when the charges supporting the dismissal dma.ge the employee's reputation and 
impair the employee's ability to find other employment. The courts have defined the liberty 
interest as follows: 

"[AJn employee's liberty is impaired if the government, in connection 
with an employee's dismissal or failureato be relired, makes-a 'charge 
against him that might seriously damage his standing and associations in 
the community,' such as a charge of dishonesty or immorality, or would 
'impose on him a stigma or other disability that foreclosed his freedom to 
take advantage of other employment opportunities.' [Citations omitted.] 
A person's protected liberty interests are not $i inged merely by 
defamatory daterneqta, for an interest ip reputation dbne is not a 
constitutionally protected liberty interest. [Citations omitted.] Rather, the 
liberty interest is bkinged only when the defamation is made in 
connection with the loss of a government benefit, such as,. . . employment. 
[Citations omitted.]" 24 

B Stnnton, supra ,226 Cal.App.3d 1438, 1442 (Exhibit A, Bates page 0309, 0311), 

24 Mzlrden v. CozrnQ ofSacramento (1984) 160 Cal.App.3d 302, 308 (Exhibit A, Bates page 0261), q u o h g  from ' 

7rd ofRegents v, Rnth, supra, 408 U.S. atp.  573. See also Paul v. Davis (1976) 424 U.S. 693, 71 1-71? 



For example, in Murden v. County ofSac~nmento., the 0ouI.t found a protected liberty interest 
when a tempoikry deputy sheriff was dismissed fiorn employment based on charges that he was 
engaging two female employees in embarrassing a i~d  inappropriate conversation regarding 
sexual activities. The court noted that the charge impugned the employee's character end 
morality, and if circulated, would damage his reputation and impair his ability to find o&er 
employment. . 

The court in M~lr-den clasified that a dismissal based on charges that the employee was unable to 
learn the basic duties of the job ,does not cons,titute aprotected interestn2' 

When the employer infringes on a person" liberty.interezt, due process simply requires notice to 
the employee, and an opportunity to refute the charges m d  clear his or her nnme. Moreover, the 
"name-clenring" hearing can take place afier the ~lctual dismissal.26 

Accordingly, st& Ends that thk due process clauses of the United States and California 
Constitutions apply when the charges supporting the dismissal of a probationary or at-will 
employee damage the employee's reputation and impair the employee's ability to find other 
employment. 

Test Claim Legislation 

As indicated above, employers are required by fie due process clause to offer notice and hearing 
protections to permnnent employees for dismissds, demotions, suspensions, reductions in salary 
and miiten reprimands. 

.$Fmployers are also required by the due process c l ~ u s e  to offer notice and hearing protections to 
probationary and at-will employees when the dismissal .harms the employee's reputation and. 
ability to obtain future employment. 

As more fully discussed below, the test claim legislation imposes some of the same notice and 
hearing requirements imposed under the due process clnuse. 

Govenment Code section 3304, as added by the test claim legislation, provides that "no punitive 
action, nor denial of promotion on grounds other than merit, shnll be undertaken by any public 
agency witliout providing the public safety offioer with arl. opportunity for admidstrative 
~ ~ ~ ~ e a 1 . " ~ '  

(Exhibit A, Bates pnge 0079); nnd Lubey v. Ci@ aid  Coun@ ofSarr Francisco (1973) 98 Cnl.App.3d 340 (Exhibit A, 
Bates page 0249). 

25 Muladen, supra. 160 Cal.App.3d 302, 308 (Exhibit A, Bates page 0261) 
26 Mzlrden, supra, 160 Cal.App.3d 302,310 (Exhibit A, Bates page 0261); ~rne#v .~ennec& (1974) 416 U:S. 134, 
157 (E,xhibit A, Bates page 0001); and Codd v, Yeiger (1977) 429 U.6: 624, 627 (Exhibit A, Bates page 0061). 
77 h the Claimant's comments to the Draft staff ,4nAysis (Exhibit K), the claimant recites Government Code 
section 3304, as amended in 1997 (Slats. 1997, c. 148) and 1998 (Statsa 1998, c. 786). These amendments made 
substantive changes to Government Code section 3304 by adding subdvisions (o) through (g). These a h ~ g e s  
include n statute of limitations concerning how long the agency can use acts as a basis fdr disoipline, a provision 
prohibiting the removal. of a ohief of poliae without ~roviding wrieen notice describing the reasons for the removal 
and an ndministrative hearing, and a provision limiting the right to an ndminidrative appeal to offioers who 
suocessfully complete the probationary period, Neither tire 1997nor  1998 statutes rrre alleged 6 2  tizl~ lest clrrlm. , 



Punitive action is defined in Govement Code section 3303 as follows: 

"For the purpose of this chapter, punitive action 
to dismissal, demotion, suspension, reduotion in 

m e m  any action that may lead 
salaryz0, written reprimand, or 

transfer for purposes of pridishment." 

The California Supreme Court determined that the phrase "for purposes of punishment" in the 
foregoing section relntes only to ;transfer and not to other personnel actions,2g Thus, in transfer 
cases, the peace offlcer is required to prove tl~at.the transfer was intended for p~uposes of 
punishment in order to be entitled to an administrative appeal. If the transfer is to "oompensate 
for a deficiency in performance," however, an appeal is not required. 30, 31  

In addition, at least one ~ i ~ d m i a  appellate court determined that employers must extend the 
right to an administrative appeal under the test claim legislation to peace officers for other 
actions taken by the ernplo er that result in "disadvantage, ham, loss or hardship" and impact 

3 Y  the pence officer's career. In Hopson, the court found that nn officer who received a report in 
his personnel file by the police chief regnrding a shooting in violation of policies and procedures 
was enutled to an administrative appeal under Government Code section 3304. The court held 
that the report constituted '%unitive action" under the test claim legislation based on the source 
of the report, its contents, and its potential impact on the career of the officer.33 

Finally, the test claim legislation does not specifically set f01-h the hearing procedures required 
for the administrative appeal. Rather, the type of administrative appeal is left up to the discretion 

' ' 

of each local agency and school d i ~ b i c t . ~ ~  The courts have determined, however, that the type of 
hearing required under Government Code section 3304 must comport with standuds of fair play 
m d  due process. 35,36 

26 The courts have held that lLr~duction in salary" includes loss of slcill pay (Mc~Manigal v. City ofseal Beach (1985) 
166 Cal.App.3d 975, Exhibit A, Bates page 0255)), pay ,grade (Baggett v. Gares (1982) 32 Cnl.3d 128, Exhibit A, 
Bates page 01 1 I)), rank (Fhite v. Counp ofSacramento (1982) 31 Cal.3d 676, Exhibit A, Bates page 0165)), nnd 
probationary rank (Henneberque v, City of Culver City (1983) 147 Cal.App.3d 250, Exhibit A, Bates page 0221)). 
29 FK+ile v.'Cou@j ofSacramento (1982) 3'1 Cal.3d 676 (Exhibit A, Bates page 0165). 

Holcomb v. Ci@ ofLos Angeles (1989) 210 Cal.App.3d 1560 (Exhibit A, Bates page 023 1); Heyengn v. Cia) of 
San Diego (1979) 94 Cal.App.3d 756 (Exhibit A, Bates page 0225); Orange Counp Employees Assn,, Inc. V ,  County 
oforange (1988) 205 Cal.App.3d 1289 (Exhibit A, Bates page 0275). 
3 1 The claimant wants the Commission to l c e ~  in mind when finding a mandate, or at the parameters and guidelines 
phase, that what constitutes a k m f e r  for purposes of punishment is in,the eyes ofthe employee. The olaimant 
states that in the field if labor relations, peace omcers will often request a full POBOR hearing and procedure on a 
transfer which is not nccuptnble to the officer in question, even though the transfer is not accompanied by a 
reduction in pay or benefits and no disciplinary action has been taken. ( E e b i t  I<, Claimant's comments to Draft 
Staff 'Analysis,) 
32 Nopson v. C& ofLos Angeles (1983) 139 Cal.App.3d 347,354 (Exhibit A, Bates pago 0237), relying on White v, 
Cozvlty of Sacramento (1982) 3 1 Cal.3d 676, 683, 

34 Binkley v, City ofLong Beach (1 993) 16 CaLApp.4th 1795, 1806 (Exhibit A,.Bates page 0193); Runyan, srlpra, 40 
Cal.App.4th 961, 965 (Exhibit A, Bates page 0293). 
35 Doyie v. City of Chino (1981) 117 Cal.App.3d 673, 684 (Exhibit A, Bates psge 0205). In addition, the court in 
S t a ~ t o n  Y .  Clp of West Samamento (1991) 226 Cal.App.3d 1438, 1442 (Fixhibit A, Bates page 0309), held that the 
i7ployee's duo process rights were protected by the administrative appeals process mandated by Government Code 



The Department of Finance and the State Personnel Bomd contend that Government Code 
a 

section 3304 does not require an administrntive appeal for probntionary and at-will employees. 
They cite Government Code section 3304, subdivision @), as it is currently drafted, which 
provides the following: '%To punitive action, nor denial of promotion on grounds other than 
merit, shall be undertalcen by any public agency against any public safety officer who has . 
successfully co7npleted the probationary period that nzay be required by his or h e y  employing 
agency without providing the public snfety offic sr with nn opportunity for administrative 
appeal."37 

However, the italicized language in section 3304, subdivision @), was added by the Legislature 
in 1998 and became effective on January 1, 1999, (Stats. 1998, c. 768). When Government 
Code section 3304, subdikision (b), was originally enacted in 1976, it did io t  limit the right to an ' 

administrative appeal to permanent employees only. Rather, that section a t e d  the following 

"(b) No punitive action, nor denial of promotionon grounds other than 
merit, shall be undertalcen by any public agency without providing the 
public safety officer with an opportunity for adminis-trative apped." 

Accordingly, staff finds that .in a&is.trative appeal under Government Code seotion 3304, 
subdivision (b), was required to be provided to probationary and at-will employees faced with 
punitive action or a denial of promotion until December 3 1, 1998. 

The Department of Finance also contends that the cost of cond~~cting an adrninisbative h e h g  is 
already required under the due process clause and the Slcelly case, which predate the test claim 
legislation. 

Staff agrees that in some circumstances, the due .process clause requires the snme administrative 
hearing as the test claim legislation. However, as reflected by the table below, the test claim 
,legislation is broader than the due process clause and applies to additional employer actions that 
have not previously enjoyed the protections of the due procees'clause. 

section 3304. Furthermore, in cases involving "misconduct", the officer is entitled to a liberty interest name- 
clearing hearing under Government section 3304. (Lzrbey v, City mvd Couniy ofJan Francisco (1979) 98 Cal.App.3d . 
340, E4xhibit A, Bates page 0249; Murden, supra, Exhibit A, Bates page 0261,) 
3 6 Staff notes that at least two cases have referred to the need for an adm'histrative appeals procedure that would 
enable the of3cer to obtain court review pursuant to Code of Civil Prooedure section 1094.5, Such a raview implies 
that an evidentiary hearing be held fiom'which a reoord and findings may be prepared for review by the court. 
(Doyle, supra, 117 Cd.App, 3d 673; Henneberque, supra, 147 Cal,App,3d 250.) In addition, the California 
Supreme Court uses the words "edrninistrnti~e appeal" of section 3304 interchangeably with the word "hearing." 
(Wllile, supra, 3 1 Ca1.3 d 676.) 
37 Exhibit L, Comments to Draft Staff Analysis, 



Due Process Test Claim Leg-hlation 
I Dismissal of n permanent employee I Dismissal of permanent, pr40bationayv or at-will 1 

I employees 
Demotion of a permanent employee ( Demotion of permanent, probationaqy or at-will 

( employees 
yof 

I employee 

Reduction in salary for a pannment employee 

Written reprimand of m permanent employee 

Dismissal of a prohationmy or at-ylill employee which 
harms the employee's reputation and nbility to find 
future employment 

Thus, staff finds that the administrative appeal would be required in the absence of the test 
claim legislation when: 

employees 
Reduction in salary for permanent, probationayv o r  af- 
will employem 
Written reprimsnd of permanent, probationary or at-will 
employees 
Dismissal of a probationary or at-will employee which 
h a m s  the employee's reputation and ability to find 
f u m e  employment 
Transfer of a permnnent, probationary or at-w ill 

= A permanent employee is dismissed, demoted, suspended, receives a reduction in pay or 
a written reprimand; or 

Dsdnl of promotion for permanent, probationary o r  at- 

Other actions ngninst a pepanant,  probationary or nt- 
will employee that result in disadvantnge, harm, loss or 
hardship and impact the career opporhkities of the 

A probationary or at-will employee is dismissed and the employee's reputation arid 
ability to obtain hture employment is harmed by the dismissal, 

Underthese circumstances, the administrative appeal does not constitute a new program or 
. higher level of service because prior law requires such m appeal ~mder the due process clause. 

Moreover, pursuant to Government Code section 1 755 6, subdivision (c), the costs incurred in 
providing the administrative appeal in the above circumstances would not constitute "costs 
mandated by the state" since the ahinistrative apped merely implements the requirements of 
the United States Constitution. 

Staff finds? however, that the due process clauses of the United States and California 
Constitutiolls do not requlre an administrative appeal & the following circumstances: 

Dismissal, demotion, suspension, salary reduction or written reprimand received by 
probationary and at-will employees whose liberty interest are not affected (i.e.; the 
charges do not harm the employee's reputation or ability to find future employment); 

Transfer of permanent, .probationmy and at-will employees for purposes of punishment; 

Denial of promotion for permanent, probationary md at-will employees for rensons other 
than merit; and 



Other actions against permanent,. probationmy and at-will employees that result in 
disadvantage, ham,  loss or hardship and impact the career opporhmities of the employee. 

T~ILLS, in these situations, stdf'finds that the administrative appeal required by Government Code 
section*3304 constitutes a new program or higher level of service md imposes "costs mandated 
by the state" under Government Code section 175 14. 

Compensation a d  Timing of an Intenoeation 

Government Code section 3303 describes the procedures for the interrogation of a peace 
officer. The procedures and rights given to peace officers under section 3303 do not apply to . 
any interrogation in the normal course of duty, counseling, instruction, or inform& verbal 
admonition-by a supervisor. In addition, ,therequixemen& do not apply to an inyesrigation 
concerned solely and directly with dleged criminal activitiesa3' 

Government Code section 3303, subdivision (a), establishes procedures for the timing and 
compensation of apeace officer subject to investigation and &.terrogation by an employer. This 
section requires that the interrogation be conducted at a reasonable h o ~ r ,  preferably at a time 
when the peace officer is on du&, or during the "nonnnl walcing hobs" of the pence office?, 
~mless the se r io~~ness  of the investigation requires otherwise. If the interrogation takes place 
during the off-duty time of the pence offider, the pence officer "shall" be compensated for the 
off-duty time in accordance with regular department procedures. 

The.claimmt contends &at Government Code section 3303, subdivision (a), results in the 
a. payment of overtime to the investigated employee and, thus, imposes reimbursable state 

mandated activities. The claimant states the following: 

"If a typical police department works in three shifts, such as the Police 
Department for this City, .two-thirds of the police force worlc hours [that are] not 
consistent with the work hours of Investigators in the Internal Ma i r s  section. 

LI .  . Even in a smaller department without such a section, hours conflict if comrnahd 
staff assigned to investigate works a shift different than the employees 

, investigated. Payment of overtime occurs to the employees investigated or those 
the rkquired investigation, or is at least a risk to an employer 

for the time an employee is interrogated p ~ r s u m t  to this section."39 

Staff agrees. Conducting the investigation when the peace officer is on duty, and compensating 
the peace officer for off-duty time in accordance with regular department procedures are new 

' 

requirements not previously imposed on local agencies and school districts. 

Accordingly, staff finds that Government Code section 3 3 03, subdivision (a), constitutes a new 
program or higher level of service under article XllI B, section 6 of the California Constitution 
and imposes "costs mandated by the state" under Government Code section 17514. 

' Notice Prior to hterro~ation 

Government Code section 3303, subdivisions (b) .and (c), require the employer, prior to 
interrogation, to inform and provide notice of the nature of the investigation and the identity of 

, . 
all officers participating in the interrogation to the employee. 

3 8 Gov, Code, 5 3303, subd. (i). 
3 9  Clnimant filing dated September 5, 1997. (Zxhibit F.) 



Under due process principles, nn employee with a property interest is entitled to notice of the 
disciplinary action proposed by the employer.40 Thus, an employee is required to receive notice 
when the employee receives a dismissal, suspension, demotion, reduction in salary or receipt of a 
written reprimand, Due process, however, does not require notice prior to an investigation or 
interrogation since the employee has not yet been charged and the employee's salary md 
employment position have not changed. 

Accordingly, staff finds that providing the employee with prior notice regarding the nature of the 
' 

interrogation md identifying th.e investigating officers constitutes a new program or higher level 
of service under article XIII B, section 6 of the California Constitution and imposes "costs 
mandated by the state" under ,Government Code section 17514. 

Taoe Recording of Interrogation 

Government Code section 3303, subdivision (g), provides, in relevant part: 

"The complete interrogation of a public safety officer n z q  be recorded. I fa  tape 
recording is made of the interrogation, the public safety officer shall have access 
to the tape if any further proceedings are contemplated or prior to any further 
interrogation at a subsequent time. . . . The public snfety officer being interrogated 
shall have the right to bring his or her own recording device and record any and 
all aspects of the interrogation." (Emphasis added.) 

The claimant contends that the activity of providing the peace officer with the tope recording of 
the interrogation as specified in section 3303, subdivision (g), constitutes a reimbursable state . - 
mandated activity. The claimant 'states the following: 

"As shown above, Government Code, section 33 03 (g) allows the interrogation of 
a peace offlcer to be tape recorded, The section is silent as to whom may record 
the interrogation, and who may request that the session be recorded. h practice, 
the employee will almost always request to record the interrogation. As the 
e~llployee desires to record same, the empl~yer is faced with the requirement of 
also tape recording the interrogation in order to assure that the employee's tape is 
not edited, redacted, or changed in any manner, and to have a verbatim record of 
the proceedings,'741 

The Department of Finance disagrees contending that the cost of providing recordings of 
interrogations is required under the due process 'clause. 

For the reasons stated below, staff finds that providing a copy of the recording of the 
interrogation when further proceedings are contemplated or prior to further interrogation at a 
subsequent time is not a reimbursable state mandated activity, 

One of the conditions imposed by the test cl&m statute requires employers to provide the tape 
recording to interrogated peace officers if further proceedings are contemplated. If the further 
proceeding is disciplinary action, then under certain circumstances, due process requires the 
employer to provide an employee who holds eithera property or liberty interest in the job wit% 
the materials upon which the disciplinary action is  based. 

4 1 Claimant's comments t o  Draft Staff Analysis. (Exhibit K.) 



Accordingly, even in the absence of the test claim legislation, the due process clause req~lires 
employers tb provide such materials, inoluding the tape recording of the interrog~tion when: 

A bermanent employee is dismissed, demoted, suspended, receives a reduction in pay or 
a written reprimand; or 

0 A probationmy or at-will employee is dismissed and the emplo ee's reputation and X ability to obtain hture employment is l i m e d  by the dismissal ; md when 

The disciplinary action is based, in whole or in pmt, on the interrogation of the employee, 

Under these circumstanoes, the requirement to produce the tape recording of the interrogation 
under the test claim legislation does not impose a new program or higher level of service,because . 
this activity was required under prior law through the due pro'cess clause. 

Moreover, recent court decisions explain that when a local agency performs a permissive act 
or  has alternatives other thm performing the action under the'kest claim statute, the 
"downstream" or consequential activities, although statutorily required, are not state 
mandated.43 For example, in Lucia Mar, the California Supreme Court found that a newly 
enacted ten percent payment by a school district was a "new program" when the district sent 
its disabled pupils to a state school for the severely handicapped. While the ten percent 
payment was required by the Education Code, the court did not find the sum was state 
mandated and, therefore, reimbursable. The court recognized that school districts may have 
several options for Turnishing special education to its disabled pupils, only one of which is 
sending them to a state school. Thus, the court remanded to the Commission the question of 
whether the ten percent payment was state mandated. 

Although the claimant contends that a local agency always t~cpe~ecords an inte'rrogation when 
the employee records the same, the test claim statute does not require employers fo record the 
interrogation. Rather, the statute expressIy.states that the employer "may", at its discretion, 

r .  . 
'record the interrogation. Thus, staff finds that the downstream ,activity of providing the 'tape 
recording to the officer, if the employer chooses,to record ,the interrogation, iB also not mandated 

. or required by the test cIaim statute.44 ' 

Doc~unents Provided to the Employee 

Government Code section 3303, subdivision (g}, a190 provides that the peace officer  hall'' be 
entitled to a transcribed copy of any interrogation notes made by a stenographer or any reports. or 

a ,  

42 Skelly, supra; Ng, supra; Civil Service Assn., supra; Stanton, supra; Murden, supra, 
43 Lucia Mar Unified School Dist, v. Honig, si@ra;44 Cal.3d 830, 836-837; Got~nty of Los Angeles v. 
Commissiol~ on Slate Mandates (l99.5) 32 Cal.App.4th 805, 818: 
44 This analysis is consistent with the Commission's findings in Nonprofitl Special Use Property Reg~iirements - 
(CSM - 97-TC-01, decided December 17, 1998). There, the Commission rejectedthe argument that the provisions 
of former Revenue and Taxation Code section 2207, which required reimbursement for increased costs due to test 
claim legislation that added liew requirements to an existing optibnal program if the looal agency had no reasonable 
alternative other thnn to continue the optional program, were subsumed within the present statutory scheme in 
Government Code section 17500 and following. The Commissjon found that former Revenue and Taxation Code 
section 2207 was expressly repealed andreplaced kith Government Code section 17514, which does not require 
reimbursement for increased costs incurred in an optional program. 



complaints made by investigators or other persons, except those that are deemed to be 
, confidential. 

The Department of Finance and the SPB contend that the cost of providing copies of transcripts, 
reports and recordings of interrogations are,required under the due process clause and, thus, do 
not constitute a reimbursable state mandated p;ogram. 

In Pmndena Police Oficars Association, the California Supreme'Co~rt analyzed dovemment 
Code section 3303, noting that it does not specify when ~n~off icer  is entitled to receive the 
reports and complaints. The court also recognized that section 3303 does not specifically 
address an officer's due process entitlement to discovery in the event the officer is charged with. 
r n i s c o n d ~ ~ c t . ~ ~  Nevertheless, the court determined that the Legislature intended to'require law 
enforcement agencies to disclose the reports and complaints to an officer under investigation 
only afer the officer's i n t e r r ~ ~ a t i ~ n . ' ~  

The court's decision in Pasadena Police Oficers Association is consistent with due process 
principles. Due process requires tho emplo;er to provide an employee who holds either a 
property or Liberty interest in the job with m copy of the chnrges and materials upon which 
dis'ciplinary action is based when the officer is charged with mi~conduct.~' 

the 

Accordingly, even in the absence of the test claim legislation, the due process clause requires the 
employer to provide a copy of dl investigative materials, including no;-colliidential complnints, 

. reports and charges when, ns a result of t h e  interrogation, 

A permanent employee is dismissed, demoted, suspended, receives a reduction in pay or 
a written reprimand; or 

0 A probationary or at-will employee is dismissed and the employee's reputation and 
ability to obtain future employment is h m e d  by the dismissal. 

Under these circumstances, the requirement to documents under the test claim 
legislation does not impose a new program or higher level of service because this activity was 
required under prior law through the due process clause. Moreover, pursuant to Government 
Code section 1 75 5 6, subdivision (c), the costs incmred in providing the investigative materials in 
the above circumstances would not constitute cccosts mandated by the state" since producing such 
docrmentntion merely implements the requirements of the United States constitution. . 
However, staff finds that the due process clause does not require employers to produce the 
charging documents and reports when requested by the officer in the following circumstances: 

(a) When the investigation does not r.esult in disciplinary action; and 

(b) When the investigation results in: 

A dismissal, demotion, suspension, salary reduction or written reprimand received by 
a probntionnry or at-will employee whose liberty interest' is not affected (i.e.; the 

, charges supporting the dismissal do not harm the employee's reputation or ~bility to 
find future employment); 

43 Paradeno Police Oficers Assn. v. Cip of Pasadena (1990)  5 1  Cd.3d 564, 575 (Exhibit A, Bates page 0135). , 

d6 ~ d .  ~t 579,  
47 . Skelly, supra. 



A trmsfer of ,a permanent, probationary or at-will employee for purposes of 
punishment; 

0 A denial of promotion for a permanent, probationary or at-will employees for reasons ' 

other than merit; or 

Other actions against a permanent, probationary or at-will employee that result in 
disadv&tage, harm, loss or hardship and impact the career opportunities of the 
employee. 

The Department of Finance and 'the State Personnel Board disagree with this ~onc lus ion .~~ They 
contend that 'LStute civil service probationary or at-will employees me entitled to [the due process . 

rights prescribed by] Skelly . . . . by the State Personnel Board" to the charging documents and 
reports and, thus, Government Code section 3303, 'subdivision (g), does not constitute a 
reimbursable state mandnted program with respect to these empIoyees. However, they cite no 
authority for this proposition. 

The Departrnent of Finance and the State Personnel Bonrd also contend that Government Code 
section 33  03, subdivision (g), does not constitute a reimbursable state mandated program when a 
permanent employee is transferred based on their assertion that a transfer is covered by the due 
process 'clause. As noted earlier in tl.le staff analysis, staff disagrees with this contention and 
finds that a permanent employee does not enjoy the rights prescribed by the due process c l a~~se  
when the employee is transferred. 

:.:Accordingly, in the circumstances described above, staff finds that producing the documents 
required by Government Code section 3303, subdivision (g), constitutes a new program or higher 
.level of service and imposes "costs mandated by the state" under Government Code section . 

17514. 

Representation at Interrogation 

Government Code section 3303, subdivision (i), provides that the peace officer "shall" have the 
right to be represented during the interrogation when a formal written statement of charges has 
been filed or whenever the interrogation foc~~ses on matters that me likely to result in punitive 
action, 

The claimant contends that Government Code section 3303, subdivision (i), results in 
reimbursable state mqdated activities since additional professional and clerical .time is needed to 
schedule the interview when the pence officer asserts the right to representation. 49 , 

StafFdisagrees with the claimant's contention, Before the enacment of the test claim legislation, 
peace officers had the same right to representation under Government Code sections 3500 to 
3510, also Icnown as the Meyers-Milias-Brown Act (MMBA). The MMBA governs labor 
management relations in California local go~emments, including labor relntions between peace 
officers and employers.50 

JB Exhibit L, Colnments to Drnft Staff Analysis. 

" Claimant's fling dated September 5, 1997, (Exhibit F )  . . 
50 Santa Clara Cozrl~ty Dist. Attorney bwestigators Assn, v. ~ o u n &  ofSanta Clara (1975) 51 Cal.App.3d 255. 
(Exhibit A, Bates page 0301.) 



Government Code section 3503, which was enacted in 1961, provides that employee 
organizations have the right to represent their members in the& employment relations with public 
agencies. The California Supreme C o w  analyzed section 3503 in Chi1 Sewice Association v, 
Cily and County ofSan Frdncisco, a case involving the suspension of eight civil service 
employees, The court recognized an employee's right to representation under the h!Ih!DA in 
disciplinary actiom, 

"We have long recognized the riglit of a public employee to have his counsel 
represent him at disciplinary hearings, (Steen v, Board of Civil Sewice Comnar. 
(1945) 26 Cal.2d 716, 727; [Citations omitted.]) While Steen may have dealt with 
representation by a licensed.attomey, the right to representation by a labor 
organization in the informal process here involved seems to follow from the right 
to representation contained in the Meyers-Milias-Brown Act and the right to 
representation recognized in  teen."^^ 

Peace  officers employed by school districts have similar rights under the ~ducntional 
, Employment Relations Aat, beginning with Government Code section 3 5 4 0 . ~ ~  

Based on the foregoing, staff finds that the right to representation at the interrogation under 
Government Code section 3303, subdivision (i), does not constitute n new program or higher 
level of service under article B, section 6' of the California Constitution. 

Adverse Comments in Personnel File 

Government Code sections 3305 and 3306 provide that no peace offlcer "shall" have any adverse 
comment entered in the officer's personnel file without the peace of5cer having fust read and 
signed the adverse comment.53 If the piac'e officer refuses to sign the adverse comment, that fact 
'shall" be noted on the document i d  signed or initialed by the peace officer. In addition, the . 
.eace officer ccshall" have 30 days to file a written response to any adverse comment entered in 

Ihe personnel file. The response "shall" be attachqd to the adverse comment. 

Thus, Government Code sections 3305 and. 3306 impose the following requirements on 
employers: 

To provide notice of the adverse comment;54 

To provide an opportunity to review m d  sign the adverse comment; 

0 To provide an opportunity to respond to the adverse comment within 30 days; and 

Civil Service Assn., supra, 22 Cal9d 552, 568. 
52 Government Code section 3543.2, which was added in 1975 (Stats. 1975, c. 961) provides that school district 
employ~es  are entitled to representation relating to wages, hours of employment, and other terms and conditions of 
employment. . . 
51 The court in Ag~rilar v. Johnson (1988) 202 Cal.App.3d 241, 249-252 (Exhibit A, Bntes page 0171), held that an 

, adverse comment under Ctovemment Code sections 3305 m d  3306 include comments fiom law enforcement 
personnel and citizen complaints. 

'4 Staff finds that notice is required since the test clnirn legislation states that "no pence officer shall have any 
adverse comment entered in the officer's personnel file without t l~epeace oficer havingjii-ilrrf read and signed /ha 
adverse comment," Thus, staff finds that the officer must receive' notice of the comment before he or she can read or 
sign tb dooument 



To note on the document that the peace officer refused to sign the adverse comment and 
to obtain the peace officer's' signature or initials under such circumstances, 

The claimant contends that county employees have s pre-existing stamtory right to inspect and ' 

respond to adverse comments contained in the officer's personnel file pursuant to Government 
Code section 3 101.1. The claimant further states that ~ a b o r  ~ode'section 1198.5 provides city 
employees with a pre-existing right to review, but not respond to, adverse comments, Thus, &e 
claimant contends that Government Code sections 3 3 05 and 3 3 06 constitute a new pro gram or . 
higher level of service under article Xm B, section 6 of the California Constitution, 

As described below, stafTfjnds that Government Code sections 3305 and 3306 constitute a 
partial reimbursable state mandated program. 

Due Process 

under due processprinciples, an employee with a property or liberty interest is entitled to notice 
and an opportunity to respond, either orally or in writ&, prior to the disciplinary action 
proposed by the e ~ n ~ l o ~ e r . ~ '  If the adverse comment results in the deprivation of employment 
though dismissal, suspension, demotion, reduction in pay or written reprimand for a permanent 
peace officer or h m s  the officer's reputation b d  opportunity to find f t~hue employment, then 
the provisions of the test claim legislation which require notice and an opport~dty to review and' 
iile a written response me already guaranteed under the due process clause.56 Under such 
circumstmces, s t~~Kfmds thnt the notice, review and response requirements of Government Code 
sections 3305 and 3306 do not constitute a new program or higher level of service pursuant to 
slrticle XI11 B, section 6 of the CaIif'omin Constitution, Moreover, pursuant to Goyernment Code 
section 17556, subdivision (c), the costs incurred in ~roviding notice md an opportunity to 

q respond do not impose "costs mandated by the state", 

However, under circumstances where the adverse comment e e c t s  the officer's property or 
liberty interest as described above, the following requirements imposed by the test claim 

.+.legislation alee not required by the due process clause: 

a , Obtnining the signature of the pence offlcer on the adverse comment, or 

Noting the peace officer's refusal to sign tlle adverse cornmerit and obtain the peace 
officer's signawe or initials under such circumstances. 

In tlieir comments to the Draft Staff Analysis, the Department of Finance and the State Personnel 
Bonrd state the following: "If the adverse comment can be considered a 'written reprimand,' 
however, the POBOR required 'notice' and the 'opportunity to respond' may already be required 
by due process. The extent of due process due an employee who suffers .an official reprimand is 
not entirely clear." 57 

Staff agrees that if the adverse comment results in, or is considered a written reprimand, then . 
notice and nn opportunity to respond is already required by the due process clause and are not 
reimbursable state mandated activities. However, due process does not require the local agency 
to obtain the signature of the peace officer on the adverse comment, or note the peace officer's 

5.5 S/ce1ly, szpra, 15 Cal.3 d 194. 
56 hop so^^, supra, 139 ~ a l , ~ p $ . 3 d  347. 

" E.Yhibit L. 



refusal to sign the adverse comment and obtain the peace officer's signature or initials under 
;uch circurnstmces. Accordingly, staff finds that that these two activities required by the test 
claim legislation when an adverse comment is received constitute a new program or hgher  level 
of service and impose "costs m m d ~ t e d  by the state" under Government Code section 175 14  even 
where there is due process protection. 

The Legislature has also established protections for local public employees similar to the 
protections required by Government Code sections 3305 and 3306 in statutes enacted prior to the 
test claim legislation. These statutes are discussed below. 

Existina Statuto?~ Law re la tin,^ to Counties 

Government Code section 3 101 1, enacted in 1974,~' established review and response protections 
for county employees, That section provides the following: 

"Evzry c o u t y  employee shall have the ~ i g h t  to inspect and review any official 
record relating to his or her performance as an employee or to n grievance 
concerning the employee which is lcept or maintained by the county; provided, 
however, that the board of supel-visors of any county may exempt letters of 
reference from the provisions of .this section. 

The contents of such records shdl 'be made available to the employee for 
inspection and review et reasonable intervals during the regular business hours of 
the county. 

The co~mty shall provide an opportunity for the employee to respond in writing, 
or personal interview, to any information about which he or she disagrees. Such 
response shall become a permanent part of the employee's personnel record. The 
employee shdl be resionsible for providing the written responses to be included 
as part or" the employee's pe,manent personnel record. 

This sectio~z does not apply to the records of an enzployee relalirzg to the 
investigation of a possible crinzinai oficenss." (Emphasis added.) 

Therefore, under existing Iaw, counties are required to provide a peace officer with the 
opportunity to review and respond to an adverse comment ifthe comment does not relate to the 
investigatioll of a possible criminal offense.59 Under such circumstances, staff finds h a t  the 
review and response provisions of Government Code sections 3305 and 3306 do not constitute a 
newprogram or higher level of service, 

However, even i i t l ~ e  adverse comment does not relate to thk investigationof a possible criminal 
offense, the following activities required by the test claim legislation were not required under 
existing law: 

Providing notice of the adverse comment; and 

0 Obtaining the signature of the peace ofilcer on the adverse comment; or 

59 Staff finds that Government Code section 3 101 1 does not impose n notice raquirement on counties since section 
3101 1 does not require the county employee to review the comment before the comment is placed in the personnel 
file. 



Noting the peace officer's refusal tp sign the adverse comment on the document and 
obtaining the signature or initials of the peace officer under such circumstmces, 

Accordingly, staff h d s  that the above activities constitute a new program or higher level of 
service and impose "costs mandated by the state" under Government Code section 17514. 

Furthermore, staff finds that when the adverse cominent does relate to the investigation of a 
possible criminal offense, the following activities constitute a new program or higher level of  
service md impose "cbsts mandated by the state" under Government Code section 17514: 

a Providing notice of the adverse comment: 

Providing an opportunity to review and sign the adverse conunent; and 

Obtaining the signature of the peace oEcer on the adverse comment; or 

Noting t&e peace officer's refusal to sign the adverse colnment on the document and 
obtdning the signature or initials of the peace oficer under such cir.cunstances, 

exist in^ Stut~tot~l"~ Luw Relating .Po Cities and Special Districts 

Labor Code section 1 198.5; enacted in 1975,~' established review for public 
employees, including peace officers employed by a city or special district. At the time the test 
claim legislation wns enacted, Labor Code section 11 98.5 provided the following: 

"(a) Every employer shall.at reasonable times, and at reasonable intervals QS . 

.,... 
\. I;- 

determined by the Labor Commissioner, upon the request of an employee, .permit 
that employee to inspect such personnel files which are used or have been used to 
determine that employee's qualifications for employment, promotion, addition@ 

. . . . compensation, or termination or other disciplinary action. 

@I) Each employer subject tq this section shall 1ceep.a copy of each employee's 
personnel file at the place the employee reports to work, or shdl mdce such file 
available at such place within a reasonable period of time after a request therefor 
by the employee.-A public employep shall, k t  the ~"equest ofapnblic employee, 
pelnmit the employee to inspect the originalpersonnelJles at the location whare 
they me stored at no loss of compensation to the employee. 

(c) This section does not apply to the records of an employee relating to the 
ivlvestigafion ofa possible criminal offense. It shdl not apply to letters of 
reference. 

(d) If a local agency has established nn independent employee relations board or 
commission, any matter or dispute pertaining to this section shdl be under the 
jurisdiction of that board or commission, but an employee shall not be 
from purs~ling any available judicial remedy, whet&* or not relief has &st been 
sought from a board or commission. 

(e) This section shall apply to public employers, including, but not limited to, 
every city, county, city and county, district, and every public and quasi-public 
agency. This section shall not apply to the state or my state agency, md  shall not , 



apply to public school districts with respect to employees covered by Section 
4403 1 of the Education Code. Nothing in this section shall be consmed to limit 
the rights of employees pursuant to Section 3 101 1 of the Government Code or 
Section 8703 1 of the Education Code, or to provide access by a pubIic safety 
employee to confidentid preemployment inf~rmation;"~' (Emphasis added.) 

Therefore, under existing law, cities aid special districts are required to provide a peace officer 
the opportunity to review the adverse comment fthe comment does not relate to the 
investigation of a possible criminal offense.62 Under such circumstmces, s t f l f h d s  that the 
review provisions of Government Code sections 3305 and 3306 do not constitute a new programa 
or higher level of service. 

However, even if the adverse comment does not relnte to the investigation of a possible criminal 
offense, the ,following activities required by the test claim legislation were not required under 
existing law: 

Providing notice of the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 dnys; and 

Obtnining the signature of the peace officer on the ndverse comment; or 

Noting the pence afficer's refusal to sign the adverse comment on the document and 
obtaining the signature or initials of the peace officer under such c i r c w c e s .  

Accordingly, staff finds that the nbove activities constitute a new program or higher level of 
service and impose "costs mandated by the state" under Government Code section 175 14. 

qurthermore, staff finds that when the adverse comment does relate to the investigation of a 
~ssible criminal offense, the following activities constitute a new program or higher level of 

service and impose "costs mgndated by the state" ~mder Government Code section 175 14: 

Providing notice of the adverse. comment; 

Providing an opportunity to review and sign the adverse comment; 
. . 

Providing an opportunity to respond to the; adversa comment within 30 days; and 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document and 
obtaining the signature or initials of the pence officer under such circumstances. 

Existina Statutorv Law Relatinn to School Districts 

Education Code section 4403 1 establishes notice, review and response protections to pence 
officers employed by school districts. Section 4403 1 provides in relevant part the following: 

61 Labor Code section 1198.5 Was amended in 1993 to delete nil provisions relating to local ,pubIic employers (Stats. 
1993, c. 59.) The Legislature expressed its intent when enacting the 1993 amendment '90 relieve locnl entities of the 
duty to incur unnecessary' expenses.. ," 
62 Staff finds that Labor Code seotion 1198.5 does ,lot impose a notice requirement on oou&es since section 1198:5 . 
does not require the city or special district employee to review the comment before the coinn~ent is plnoed in the 
pergame1 file. 



"(a) Materials in personnel files of employees that may serve as a basis for 
affecting the status of their employment are to be made available for the 
inspection of the person involved: 

"(d) liformation of a derogatory nature, except [ratings, reports, or records that 
were obtained in connection with apromoHonaI examination], shaI1 not be 
entered o ~ f l l e d  unIess and untiI the employee is given notice and an oppo~hinity 
to review and cornnzent thereon. An employee shall have the right to enter, and 
have attached to any derogatory statement, his o m  comments thereon,. . ," 
(Emphasis added.) 

Education Code section 83031 provides the same protections to community college district 
employees. 

Therefore, existing law, 'codified in Education Code sections 4403 1 and 5703 1, requires school 
districts and community college districts to provide a peace officer with notice and the 
opportunity to review md  respond to an adverse comment ifthe comment was not obtained in 
connection with a examination. Under such c&curnstmces, staff finds that b e  
notice, review end response provisions of ~ o v & m e n t  Code sections 3305 md 3306 do not 
constitute a new program or higher level of service. 

However, even when Education Code sections 4403 1 and 8703 1 apply, if the adverse comment 
MKLS not obtained in connection with a promotional examination, the f o l l o d g  activities required 
by the test claim legislation were not req&ed under existing law: 

Obtaining the signature of the paace offiber on the .adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document and 
obtaining the signature or initids of the peace officer under such circmstmces , 

Accordingly, staff h d s  that the above activities constitute a new program or higher level of 
,.service and impose "costs mandated by the stnte" under Government Code section 175 14. 

Furthermore, staff hnds that when the adverse comment is obtained in connection with a 
promotional examination, the following nctivitias constitute a new program or higher level of 
service and impose "costs mand~ted by the stnte" under Government Code section 17514: 

Providing notice of the adverse comment; 

Providing an opportunity to 'review and sign the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days; and 

Obtaining the signature of the peace officer on the adverse comment; or 

' Noting the peace officer's refusal to sign the adverse comment on the document md  
obtaining the signature or initials of the peace officer under such circumstances. 

61 Education Code sections 4403 1 and 17031 were derived from Education Code section 13001.5, which was 
originally ndded by Statutes o f  1968, Chapter 433. 



Conclusion and Staff Recommendation 

Based on the foregoing analysis, staff finds that ~e test claim legislation constitutes a partial 
.eimbursable state mandated program pursuant to article XI11 B, section 6 of the California 
Constitution for the following reimbursable activities: 

1. Providing the opportunity for an administrative appeal for the following disciplinary actions 
(Gov, Code, 5 3304; subd. (b)): 

Dismissal, demotion; suspension, salmy reduction or written reprimand received by . 

probationmy and at-will employees whose liberty interest are not affected (i,e.; the 
charges supporting a dismissal do not harm the employee's rkpntation or ability to'find 
future employment); 

Transfer of permanent, probationmy and at-will employees for purposes of punishment; 

Denial of promotion for permanent, probationary and at-will employees for reasons other 
than merit; and 

Other actions against permanent, probationary and at-will employees that result i i ~  
disadvnntage, harm, loss or hardship nnd impact the career opportunities of the employee. 

2. Conducting an interrogation of a peace officer while the officer is on duty, or compensating 
the peace ,officer for off-duty time in accordance with regdar department procedures. (Gov, 
Code; 4 3303, subd. (a).) 

3. Providing prior notice to the peace officer regarding the nature of the interrogation and 
identification of the investigating officers. (GOV. Code, 8 3303, 
subds. (b) and (c).) 

Producing transcribed copies of any notes made by a stenographer at an internogation, and 
reports.or complaints made by investigators or other persons, except those that are deemed 
confidential, when requested by 'the officer in the following circumstmces (Gov. Code, 
5 3303, subd. (g)): 

(a) When the investigation does not result in disciplinary action; md  

(b) When the investigation results in: 

A dismissal, demotion; suspension, salary reduction or written r e p h a n d  received 
by a probationary or at-will employee whose liberty interest is not afYected (i.e.; 
the charges supporting the dismissal do not harm the employee's reputation or 
ability to find future employment); 

A transfer of a permanent, probationary or at-will employee for purposes of 
punishment; 

A denial of promotion for a perrnanent, probationary or at-will employee for 
reasons other than merit; or 

+ Other actions against a permanent, probationary or at-will employee that result in 
disadvantage, harm, loss or'hardship md impact the career of the employee. 

5. Performing the following activities upon receipt of an adverse comment (Gov. Code, § §  3305 
and 3306): 



School Districts 

If an adverse comment results in the deprivation of employment 
suspension, demotion, reduction in pay or written reprimand for 
oficer, or harms the ofiicer's reputation and opportunity to find 
then schools are entitIed to reimbursement for: 

through dismissal, 
a permanent peace 
future employment, 

0 Obtaining the signature of the peace officer on the adverse comment; or 

0 Noting the peace officer's refusal to sign the adverse comment on the document 
md obtnining the signature or initials of the'peace ofFicer under such 
circ~unstances. 

(b) If an adverse comment is obtnined in connection with a promotional exanination, 
then school districts are entitled tb reimbursement for the foIlowing activities: 

0 Providing notice of the adverse comment; 

Providing rn opportunity to review and sign the ndverse comment; 

Providing m opportunity to respond to the adverse comment wi'thin 30 days; m d  

Noting the peace officer's refusal to sign the adverse comment .on the document 
md  obtainbig the signature or initials of the peace officer under such 

, circumstances. , 

(c) If an adverse comment is not obtained In connection with a promotional examination, 
then school dis~icts  are entitled to reimbursement for: 

Obraining the signature of the peace officer on the adverse comment; or 

: Noting, the peace officer'g refusal to sign the adverse comment on the document 
and obtaining the signature or sitials of the peace officer under such 
circumstances. 

Counties 

(a) If an adverse comment results in tlle deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peue  
officer, or harms the officer's reputation and opporhmity to find future employment, 
then counties are entitled to reimbursement for: 

obtaining the signature of the paace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circurnstmces. 

(b) If an adverse comment is related to the &vestigation of a possible criminal offense, 
then counties are entitled to reimbursement for the following activities: 

Providing notice of the adverse comment; 

e Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days; and 



Noting the peace officer's refusnl to sign the adverse comment on the document 
and obtaining the signature s r  initials of the peace officer under such 
circumstmces. 

(c) If an adverse comment is not related to the investigation of a possible criminal 
offense, then counties are entitled to reimbursement for the folloiving activities: 

= Providing notice of the adverse comment; and 

Obtaining the signature of the pence officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

Cities and Special 3istricts 

(a) If an adverse comment results in the deprivation of employment though dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peace 
officer, or h m s  the officer's reputation and opportunity to k d  future employment, a 

then cities and.specia1 districts are entitled to reimbursement for: 

Obtaihing the signature of the peace officer on the idverse comment; or 

Noting the peace .off1cer1s refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

(b) If E U ~  adverse comment is related to the investigation of a possible criminal offense, 
then cities and specid districts are entitled to reimbursement for the following 
activities: 

a Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse conlment; 

Providirig an opportunity to respond to the adverse comrnent within 30 days; and 

Noting tlie peace oEcer 's refusal to s i p  the adverse comment 011 the,document 
md obtaining the signature or initials ofthe pence offlcer under such 
circumstances. 

(c) If an adverse comment is not related to the investigation of a possible c e d  
offense, then cities and special districts are entitled to reimbursement for the 
folIowihg activities: 

Providing notice of the adverse comment; 

Providing an opporhmity to respond to the adverse comment within 30 days; and 

= Obtaining the signature of the'peace officer on the adverse comment; or 

B Noti~ig the peace officer's refusal to sign the adverse comment on the docurnent 
and obtaining the signature or initials of the peace officer ~mder such 
circumstances, 



Staff Rec~mmendation 

Staff recommends that the Commission approve this test clairn.accordingly. 
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September 28, 1999 LATE FILING 

Ms, Paula Hi,oashi 
Executive Directox: ITEM 6 
Commission on State Mandates 
1300 1 Street, Suire 950 
Sacramento, CA 95814 

Re: Peace Officer's Bill of Rights 
No. CSM 4499 
Hearing on S taternent of Decision 

Dear Ms. Higashi: 

At h e  request of the City of Sacramento, and Ms. Dee Contreras in particular, I 
am writing ro request that the hearing on the Statement of Decision be continued until the 
Commission's November hearin2 dare, Ms. Contreras telephoned me this morning t o  
inform me h a t  due to situatians which had just arisen in her office, she will be unable to 
attend this Thursday's Commission meeting. She wishes to spe.ak to the issue of the 
taping of interroga.ti0n.s and subsequent transcription as raiseid in the proposed Statement 
of Decision, She then inquired as to rhe date of October's meeting, and she informed me 
that she will be in Montarcy all that day, doing a state-wide training. Accordingly, she has 
requested that this matter be continued until November's hearing date. . 

I apologize for the lateness of the request. However, as I will be~out  of the office 
tomorrow, I would appreciate your response today. 

Thank you for your courtesy and cooperation. 

Pamela A. Stone 
Legal Counsel 

cc: Dee Contreras 

4320 Auburn Baulevard, Suite 2000 r Sacramento, GI 95841 91 6.485.81 02 * FAX 91 6.485.01 1 1  
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aye . 
MULTIPLE SPEAKERS: Aye. 

CHAIRPERSON PORINI: Opposed? 

VINE, McKINNON & HALL (916) 371-3376 

834 

MR. BELTRAMI: No. 

CHAIRPERSON PORINI: All right. The motion 

carries. Thank you. 

All right. Our next item. 

MS. HIGASHI: Item 5. 

MS. SHELTON: This is the proposed statement of 

decision on the Peace Officers Procedural Bill of Rights 

test claim approved by the Commission in August. The 

test claim legislation provides procedural protections 

to peace officers employed by local agencies and school 

districts when a peace officer is subject to an 

interrogation by the employer, is facing punitive 

action, or receives an adverse comment in the personnel 

file . 
With one exception, the Commission adopted the 

staff analysis of the test clam which recognized the 

relationship of the test claim legislation and the 

requirements previously imposed on local agencies by the 

due process clause. 

The Commission did change one part of the staff 

analysis relating to the taping of the interrogation. 

Based on the evidence presented at the hearing, the 

Commission found that tape-recording the interrogation 

when the employee records the interrogation is a 

mandatory activity to ensure that all parties have an 



accurate record. Thus the proposed statement of 

decision includes this activity as part of the 

reimbursable state-mandated program. 

We understand that the claimant would like to 

address the Commission today regarding the subsequent 

activity of transcribing those tape recordings. I will 

be happy to answer any questions after the claimantls 

presentation. 

Will the claimants.please state their names for 

the record. 

MS. STONE: Good morning. Pam Stone on behalf 

of the City of Sacramento. 

MS. CONTRERAS: Dee Contreras with the City of 

Sacramento. 

MR. TAKACH: Ed Takach with the City of 

Sacramento. 

CHAIRPERSON PORINI: All right. 

MS. STONE: Madame Chairman, Members of the 

Commission, what we would like to address briefly are 

those sections of the analysis and statement of decision 

talking about the taping of - -  of the interrogation. I 

think the reason why we're addressing this is it was 

discussed only very briefly at the original hearing on 

the test claim that some of the items obviously will be 

addressed in the parameters and guidelines more 

specifically. But we're concerned that the way that 

it's presently phrased could be a little limiting, and 

the discussion on this essentially is on page's 220 and 
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With that, 1111 turn it over to Mr. Ed Takach. 

MR. TAKACH: The taping of the - -  the agency 

needs to prepare a complete record of the interrogation, 

and going into investigating an officer does not 

necessarily mean there will be discipline imposed or 

will occur from that. 

In the instance of the City of Sacramento, it is 

the practice that they interview all of their witnesses 

or anyone there at an incident before interviewing an 

officer that may be the focus of the investigation. And 

that could be upwards of 20., sometimes, employees. Many 

times it's more than just the accused employee that gets 

interviewed. 

So perhaps the first complete - -  the 

tape-recording of those conversations has to be done in 

the same manner as the accused. He's brought in - -  or 

she - -  told that they're either a subject of this either 

as a witness or potentially accused, which can change 

directions in the middle of the investigation. Those 

are done first. 

The accused employee is then interviewed. Then 

there may be subsequent interviews of additional 

witnesses, or the accused employee himself or herself 

may be interviewed on a second occasion. 

. As statute states, they're entitled to 

transcriptions or copies of notes and interviews already 

what's provided in the statute. We have to have a clear 
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record and later transcribe those, many times before 

getting back to interviewing the accused officer on the 

second occasion. So transcripts have to be done prior 

to the second interview and prior to completion of any 

kind of disciplinary package or going forward with 

discipline. 

MS. CONTRERAS: Well, let me add - -  Dee 

Contreras. As a practical matter, in safety 

investigations most of the time most of the witnesses 

are also safety, so we're talking about peace officers. 

Typically when you're doing an investigation of a police 

officer, you are also interrogating other police 

officers who are witnesses, have information about, or 

bring information forward relative to the case. In many 

cases, those people subsequently become people who are 

being interrogated for the possibility of discipline. 

Their role can change based on what the first employee 

says . 
So we have to take - -  give them the same 

protections as they're going through the process as a 

witness that we would if they were going through the 

process as the employee we're targeting basically to do 

an investigation for discipline because of the 

protections of POBAR. In a normal situation you could 

treat them somewhat differently, but we can't in this 

context. 

In addition, any time we reinterrogate somebody 

who has become the person we're looking at for 

VINE, 'McKINNON 6c HALL (916) 371-3376 2 5  

837 



disciplinary purposes, we have to provide - -  and you 

agreed that the taping of the initial case had to be 

provided to them. 

However, that's in many cases meaningless unless 

you provide a transcription of it. If you've ever 

listened to tape recordings of an interview process, in 

order to respond to it intelligently - -  and I'm assuming 

the law intends for these officers to have the 

opportunity to know what they said at the first meeting 

and respond to it intelligently. You have to have a 

written document to respond from. You can't sit in an 

interview and play back pieces of tapes back and forth 

in order to know what you said the first time to 

something the second time around. What you have to be 

able to do is reference what the document says you said 

and respond to that or testify or answer the question, 

expand on your answer or give a different interpretation 

of the answer, however - -  whatever the question happens 

to be. 

But the tape itself is not useful in that second 

interview process in and of itself. It has to be 

transcribed in order to do that. Since it's our tape 

that we are - -  we are preparing as the record for final 

disposition of this case in a disciplinary arena, we 

have to transcribe it. 

If you've ever transcribed tapes, you know what 

it's like to do that. There,are nuances of listening in 

the way questions that are asked that can take an ' 

I 
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enormous amount of ,,time. as a practical matter to get. 

And then you have people who talk fast like me, and when 

they're trying to transcribe the tape they - -  they wind 

up going back over and over again in order to get it 

clear so that you have a complete record. . . . 

So that - -  it's essential to also transcribe 

that material back for the employee who is being 

interrogated the second time, and that is. true whether 

the person comes to us as a police officer who's a 

witness and is being interrogated a second time, which. 

is not an uncommon event, or whether it's a peace 

officer coming to us as the - -  as the person we have - -  

we are specifically investigating and believe has 

committed some violation for which discipline will flow. 

' So our concern here is that the language needs 

to be,broad enough to include that, the taping of other 

peace officer witnesses who may be involved in the . , 

investigation, because those are the ones who we are 

required to this with. If it's a civilian employee, 

whether we do by practice or not tape-record them, this 

act does not require that taping. 

It does" require that taping, from our 

perspective, of all safety officers who are interviewed 

because anybody who comes into an internal affairs case 

'and starts answering questions is obviously subject, 

based on their answers, to being disciplined as a result 

of what they've said in this process. The information 

they give can lead to consequences for them, even though 
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'they weren't the person who we were looking for in the 

first place. Based on, among -other things --' and I 

think it s paramount that you have to look at it from a 

peace dificer perspedtive, the failure to report 

inappropriate behavior is in and of itself a 

disciplinable offense, much like the honor code at the 

military academies. 

If a witness comes in and I say, "Yes, well, I 

did see Ed do what he did," but then they say, "Why 

didn' t you report it., 'I and I say, ''Welli I. didn't think 

it was too important" or whatever my reason is, I then 

have - -  am now in a discipline mode also in fact. And 

that does occur. It occurs not infrequently to people I 
that identify actions which could result in their own 

di~'c,iplinary action. 

So we want to make sure that whatever comes out 

of this is broad enough to recognize the taping is any 

swornperson who comes into an interview, into an 

interrogation investigation process and that the 

transcription of those tapes or' subsequent interview I 
needs to be included in the meaningful use of giving a 

person the tape. If I give you a tape and then I 

reinterview you, it's not very helpful to have you sit 

there and replay the whole tape every time I'm 'asking 

you something so we can discuss the nuances 'of this 

answer to that answer. Does that make sense? 

MS. STONE: So briefly in summary our concern is 

that - -  using just, for example, the conclusion on 



page 30 - -  I think that's the easiest place to start - -  

5A we think is a little bitsnarrow. What we're 

concerned about is the third-party witness who is taped 

who is a sworn officer who may or may not be the 

original target of the investigation and then ,the 

transcription of those tapes. 

And I know that this was not discussed at the 

original hearing, and we apologize profusely, but this 

is an issue we believe should be raised at this point in 

time for clarification prior to the preparation of 

parameters'and guidelines. 

And we'd be happy to answer any questions. 

MS. CONTRERAS: I carefully avoided the use of 

the word "target." I struggled several times to avoid 

using "target." 

CHAIRPERSON PORINI: All right. Comments from 

members? 

MR. SHERWOOD: I wonder if staff has any,comment 

on this. 

CKAIRPERSON PORINI: ,All right. Camille. 

MS. SHELTON: A couple of things. First, let me 

just - -  to understand your position, are you wanting 

reimbursement for transcribing the tapes only when 

there's a further interrogation and not if there's a 

further pro'ceeding that constitutes a disciplinary 

action? That would fall under due processing? 

MS. CONTRERkS: Yes. Yes. We would 

transcribe - -  for purposes of discipline, obviously we 
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.., . 

have to give them documentation on which we base the 

discipline at the point at which we implement discipline 

for anything above - -  anything above in the City of 

Sacramento a suspension or above. We don't provide 

Skelly material for letters of reprimand. So it.would 

include anything relative to letters of reprimand that 

we have to give them under this and for reinterview 

processes. 

MS. SHELTON: Okay. Let me just tell you what 

the statute says and what the analysis does. Itom not 

sure that they - -  I don't think the analysis is 

necessarily indonaistent with what they may or may not 

be wanting as an activity. 

If you turn to page 19, the statute .does not 

discuss providing transcripts all. says 

a tape. recording is made df. the interrog.ation, the 

public safety officer shall have access to the tape if 

further proceedings are contemplated or requires any 

further interrogation at a subsequent time. 

The second part the the third part 

the statute actually is on page 21, and it says that the 

officer shall be entitled to a transcribed copy of any 

interrogation notes made by a'stenographer, okay. So 

what they're asking for is something beyond what the 

statute says. And it was not discussed at the test 

claim hearing. However, the Commission's regulations do 

allow the Commission to include as a reimbursable 

activity any activity that is reasonably necessary to 
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comply with the mandate. 

At this point the commission can - -  has options. 

They can decide this issue now and we can include it in 

the statement of decision, or you can poatpone this 

issue for the parameters and guidelines phase because as 

written I don't think it conflicts necessarily with 

their request, if the Commission decides to approve 

that. 

CHAIRPERSON PORINI: All right. Comments from 

members ? 

MS. SHELTON: One more thing, too. The statute 

also does not specifically or expressly identify sworn 

witnesses. Again, that would be something that would 

fall under the Commission's regulations if you want to 

include that as part of the reimbursable activity. 

CHAIRPERSON PORINI: Well, I'm glad that you 

provided that clarification, Camille, because I was 

taken by Ms. Contrerae' testimony at the last hearing 

and, in fact, looked specifically at that issue on Bates 

page 51 where you make it clear that, you know - -  let's 

see. You say if an employee comes in and ,tapes - -  and 

trust me, they all come in and tape. They're sworn 

peace officers. Their attorneys come in with tapes. 

You might end up with two tape recorders on the desk. 

We went through that whole discussion. 

MS. CONTRERAS: Correct. 

CHAIRPERSON PORINI: But what it really relates 

back to is notes and providing copies of notes that 
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they're taking, and you're clear in your testimony 

there. So I'm a little concerned about expanding to 

transcriptions of everything. 

MS. SHELTON: One note, just for what the issue 

on the proposed item is, does it, accurately reflect the 

Commission~s decisions. In other words, again,, you 

still have the option of deciding today, but you can put 

the issue off until the parameters and guidelines are 

out. 

CHAIRPERSON PORINI: Ms. Steinmeier. 

MS. STEINMEIER: My preference is to move this 

on today and to deal with these - -  these actual 

activities in the parameters and guidelines, making a 

mental note that we've at leaet diecussed it today and 

you'll have another opportunity to plead it one more 

time to us. That's what I would prefer to do. 

CHAIRPERSON PORINI: All right. What's the 

desire of - -  

MR. SHERWOOD: I'll agree with that. 

CHAIRPERSON PORINI: Okay. Do you need a motion 

or would you like us to - -  
MS. HIGASHI: We need a motion to adopt the 

statement of decision. 

MS. STEINMEIER: So moved. 

CHAIRPERSON PORINI: .All right. We have a 

motion. 

MR. FOULKES: Second. 

CHAIRPERSON PORINI: And we have a second. All' 
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those in favor, indicate with "aye. 

MULTIPLE SPEAKERS: Aye. 

CHAIRPERSON PORINI: Opposed? 

(No audible response.) 

CHAIRPERSON PORINI: All right. 

MS. CONTRER?LS : ~h+nk you very much. 

MS. STONE: Thank you so very much. 

MS. HIGASHI: This brings us to Item 8. This is 

a - -  what I really describe as a housekeeping issue. 

It's regarding the scheduling or assignment of a pending 

test claim resulting from tie vote. 

In September, the Commission on State Mandates 

heard the test claim on the behavioral intervention 

plans. You may recall the Commission voted on a motion 

to deny the test claim. The motion failed by a 

three-three vote. 

Although the Commission has adopted regulations 

on tie votes, these regulations are inapplicable to this 

claim. Generally the test claim may be rescheduled for 

hearing by the Commission or the chairperson may assign 

the test claim to a hearing of£icer for preparation of 

the proposed statement of decision. 

staff requests that the Commission give us some 

guidance as to how you would like us to schedule or act 

upon this matter. 

CHAIRPERSON 'PORINT: All right. Comments from 
I 

1 members? 
Let me ask about our policies, Paula or Pat. If 
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MINUTES 
COMMISSION ON STATE MANDATES 

Tuesday, November 30, 1999 

Public Hearing: 11:OO a.m. 
Room 126 

State Capitol 
Sacramento, California 

Present: Chairperson Annette Porini 
Representative of the Director of the Department of Finance 

Vice Chair William Sherwood 
Representative of the State Treasurer 

. Member Millicent Gornes 
. , . Representative of the Director of the Office of Planning and Research 

Member Michael Foulkes 
Representative of the State Controller 

Member Albert Beltrami 
Public Member L. 

Member Joann Steinmeier 
I Representative of School Boards 

I .  CALL TO ORDER AND ROLL CALL 

Chairperson Porini called the meeting to order at 11:OO a.m. 

IT. PROPOSED CONSENT CALENDAR 

Upon motion by Member Sherwood and second by Member Steinmeier, the consent calendar 
consisting of Items 6 ,  7, 10, 12, and 13 was adopted unanimously. 

Item 1 October 19, 1999 
Item 2 October 21, 1999 
Item 3 October 28, 1999 

Member Beltrami moved for approval of Item 1. With a second by Member Steinmeier, the 
minutes for October 19, 1999, were adopted unanimously. 

Member Steinmeier moved for approval of Item 2. With a second by Member Gomes, the 
minutes of October 21, 1999, were adopted unanimously. 

Paula Higashi, Executive Director to the Commission, noted that the refergnce to Member 
1 Sherwood in the October 28, 1999 minutes (page 6) should state that he represents the State I Treasurer and the italicized text should be deleted. With those corrections, Member Beltrami 

moved for approval. With a second by Member Gomes, Item 3 was adopted unanimously. 



[At this time, Ms. Higashi swore in,persons intending to testify on Items 4, 5, 8, or 9.1 

IV. HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action) 

A. TEST CLAIMS 

Item 4 School Site Councils and Brown Act Reform 
CSM - 4501 and portions of CSM - 4469 
Kern High School District, San Diego Unified School 
District, and the County of Santa Clara, Co-Claimants 
Education Code Section 35 147 
Government Code Section 54952 
Statutes of 1993, Chapter 1138 
Statutes of 1994, Chapter 239 

Ms. Shelton of the Commission~staff introduced this item. This test claim relates to the 
application of the Open Meeting~~provisions of the Brown;Act to specified school site councils 
and advisory committees of school dhtricts. Staff found that all school site councils and 
advisory committees at issue became subject to the Brown Act whea the test claim legislation 
was enacted in 1993, and therefore the legislation constitutes a new program. 

Ms. Shelton noted that staff also found that the legislation imposes costs mandated by the state 
on the school site councils and advisory committees for the School Improvement Program, the 
Bilingual Education Program, the School-Based Coordination Program, and the Motivation and 
Maintenance Program. Under the statutory provisions for these programs, the state is 
requiring school districts to establish advisory committees and comply with the Open Meetings 
requirement even if districts do not participate in the program. 

Staff further found that the Commission has two options for action on the issue of state 
mandated coslts regarding the Native American Indian ~duc'ation Program, the Migrant 
Education Program, the federal Indian Education Program, and compensatory Program. The 
statutory provision requires districts to establish an' advisory committee and comply with the , 
Open Meetings Act as a condition of receiving funds. The Commission could find,that 1) they 
incur no costs because participation and creation of committees are within the discretion of the 
district, or 2) they incur state-mandated costs on the ground that this funding is significant. 
Staff recommended the Commission select Option 2 and find that the test claim legislation 
constitutes a reimbursable state-mandated program for all of the specified school site c3ouncils 
and advisory committees. 

Parties were represented as follows: Ron Fontaine with. Kern County Superintendent of 
Schools, Jim c u e g h , q  witli the San Diego Unified S~hool ~is t r ic t ,  co-claimant; Carol Berg 

. ,,.> . , . . : :  ' .  

with the ~ d ~ ~ ~ ~ i ~ ~  ~~~~~~d cost N&w&g{ leanrue && piti &;;&,36i;$r&- , , . . . /  . 
Department of Finance @OF); and, Paul Minney with Gir& and vinsonon behalf of 
Mandated Cost Systems, Inc. . . . .. II .. ...,.. ! .... .. . 

Jim CuMingham generally agreed with the staff recommendation. He requested one change to 
footnote 39 because he did not agree that $ere is any off$et in savings or that federal funds 
could be used for this mandate. Be suggested instead addressing the issue at the Parameters 



and Guidelines hearing rather than included in the.footnote. With that change, he requested* 
the Commission approve the staff recommendation and adopt Option 2. Ms. Shelton agreed. 

Ms. Oropeza argued that most of the programs, if not all, are voluntary. She added that the 
legislature could contain costs for programs by making the funding conditional -and that 
adoption of staff's recommendation would circumvent the legislature's authority and control. 
Ms. Oropeza submitted that, in addition to funding from the legislature, districts could request 
funding ffom the mandated process. She requested a continuance because the DOF was not 
able to state itk position in writing. She also contendeb'that the Legislature should comment,,. 
since they w a d  be relinquishing their authority tb control or contain costs for any given 
categorical program. 

Ms. Shelton clarified that the Department of Finance originally filed a comment on the original 
test claim in 1996. The draft staff analysis for this item, which recommended denial, was 
distributed in September. Staff only receiced comments from the 'clahants. Ms. Shelton 
added that the record on this case remains open until the CommissionLhears the Test Clsiim and 
a Statement of Decision is issued. Based on the new information from claimants, staff did 
change its position, and staff's final analysis was distributed November 17. The 
recommendation had Eeen out for tu;o weeks abd staff did not receive a request for continuance 
until today. 

, I 

~ernb* Beltrami asked staff what the basis was for changing its position. Ms. Shelton replied 
that thev@ormation received from claimants contained legislative history and a reason to look 
back intq the full statutory schemes for the prograks.at issue. 

  ember beltrami was troubled by the argument that something was a mandate if people have 
to do it bFcause they will lose money otherwise. He had-not thought it through, but was not 
sure if that would be a good basis for Commission decisions. Ms. Shelton responded that he 
might want to hear the parties' argument on that issue, and noted that that was the reason for 
presenting the Commission with two options. 

Chairperson'Porini returned to the request for a continuance. Member Sherwood recognized 
that staff hadchanged its position and that there was a holiday during the two weeks staff's 
recommendation had'been out: He thought it would be fair to grantlthe continuance to allow 
DOF time to analyze the information. Member Gomes' agreed. Member Foulkes agreed the' 
turnaround time was short, but questioned whether the DOF would break new ground even 
with more time. . 

Ms. Oropeza argued that it was important for the legislature to comment, She agreed with 
Member Foulkes that DOF will not change its position that the programs are all voluntary,, but 
thought they could look at other avenues. 

Pat Hart Jorgensen, the Commission's Legal Counsel, asked DOF who from the l~gislature 
should comment and in what format. Ms. Oropeza was unsure, but suggested the Legislative 
Anal~s, tk ,843~~*,  , . , I !  . , _ , ,  - - 1 . - 

Member Gomes was concerned that DOF had not commented on stafls first draft 
recommending denial. Now that staff's position has changed, they have not had an opportunity 



to comment. Mr. Cunningham submitted that DOF said that they would not make any  new 
arguments. Member Beltrami replied that the Commission does not know that. 

Member S t e b e i e r  commented that, realistically, the current direction of funding for schools 
is through the categorical scheme. She was interested in what the legislature had to say about 
that. Further, in fairness to the DOF, she thought they should be given one month, but no 
more, for comment. 

Member Steinmeier moved to continue .the item for one month. Member Shenvood seconded 
the motion. Ms. Hart Jorgensen noted that Ms. Shelton would be on maternity leave at that 
time. The Chair suggested giving the item to another staff member. Ms. Higashi agreed, but 
noted her concern of setting a date certain for comments and rebuttals. If the motion carried, 
Ms. Higashi requested the parties meet following the hearing to work out a schedule. 

The motion carried 5-1, with Member Beltrarni voting "No." 

B. ADOPTION OF PROPOSED STATEMENTS OF DECISION 

Item 5 Peace Oficers Procedural Bill ofRights - CSM-4499 
City of Sacramento, Claimant 
Government Code Sections 3300-33 11 
Statutes of 1976, Chapter 465 
Statutes of 1978, Chapters 775, 1173, 1174, and 1178 
Statutes of 1979, Chapter 405 

, Statutes of 1980, Chapter 1367 
Statutes of 1982, Chapter 944 
Statutes of 1983, Chapter 964 
Statutes of 1989, Chapter 1165 
Statutes of 1990, Chapter 675 

Camille Shelton of Commission staff introduced. this time. She noted that the Commission had 
adopted the staff recommendation, with one exception, at its August hearing. Based on 
evidence presented at that hearing, the. Commission found that tape-recording the interrogation 
when the employee records the interrogation is a mandatory activity. The proposed Statement 
of Decision includes that activity. 

Parties were represented as follows: Pam Stone on behalf of the City of Sacramento; and, Dee 
Contreras and Ed Takach with the City of Sacramento. 

Ms. Stone was concerned that the language regarding taping could be limiting. Mr. Takach 
explained that transcripts must be done prior to the second interview and prior .to completion of 
a disciplinary ,J?a$$ge oS action. ..,..: , .) >_.,/.".. . .  . ,;.. . t .<' " " " .. 

, .,,. .. . t. 

Ms. Contreras agreed that transcription should be reimbursab'le. She further submitted that the 
langua~e in the Statement..of.:D.ecision should also be broad eno.u~h.to include the 4apingcand. .. 
transcription of other peace officer third party witnesses. She explained that sworn officers 
answering questions in. an internal affairs case may be subject to discipline themselves based on 
their answers. 



Ms. Shelton asked if the claimant was asking for reimbursement for transcribing the tapes only 
when there is a further interrogation and not if there is a further proceeding that constitutes 

, disciplinary action, Ms. Contreras clarified that they would transcribe for purposes of 
discipline, so it would include anything relative to letters of reprimand that the City must give 
the witness for reinterview processes. 

Ms. Shelton replied that staff's anaIysis was not necessarily inconsistent with this request. She 
noted that the claimant's request to include the cost of obtaining transcripts was beyond what 
the statute says and was not discussed at the test claim hearing. Howevei, the Commission's 
regulations allow the Commission to include as a reimbursable activity any activity that is 
reasonably necessary to comply with the mandate, Ms. Shelton explained the Commission 
now had the option to decide the issue and include it in the Statement of Decision, or postpone 
the issue for the Parameters and Guidelines phase. She added that the statute does not 
specifically or expressly identify sworn witnesses, though that could fall under the 
Commission's regulations as part of the reimbursable activity. 

Chairper son noted her concern about expanding transcriptions everything. 

Member Steinmeier preferred to deal with these actual activities in the Parameters and 
Guidelines, noting that it has been discussed today and that claimants would have another 
opportunity to plead it one more time. Member Sherwood agreed. 

Member Steinmeier moved to adopt staff's recommendation. With a second by Member 
I Foulkes, the rqotion passed unanimously. 

Item 6 REQUEST FOR WITHDRAWAL 
Health Fee Elimination - CSM 98-4206-1-01 
Santa Monica Community College District, Claimant 
Statutes of 1987, Chapter 11 18 
Statutes of 1984, chapter.'l 

This item was adopted on consent. 

Item 7 REQUEST FOR WITHDRAWAL 
Collective Bargaining - CSM 99-4425-1-03 
Redondo Beach Unified School District, Claimant 
Statutes of 1975, Chapter 96 1 

This item was adopted on consent. 

C. SCHEDULING OR ASSIGNMENT OF PENDING TEST CLAIM RESULTING 
FROM TIE VOTE 

Item 8 Behavioral Intervention Plans - CSM-4464 
Butte County Office of Education, San Diego Unified School 
District, and San Joaquin County Office of Education, Co-Claimants 
Education Code Section 56523 
Statutes of 1990, Chapter 959 



Title 5, California Code of Regulations, Sections 3001 and 3052 

Ms. Higashi introduced this item, She noted that, at its September heking, the Comrnission 
voted on a motion to deny this test claim. That motion failed by a 3-3 vote, Although the 
Commission has adopted regulations on tie votes, they are inapplicable to this claim. 
Generally, the claim may be rescheduled for hearing or assigned to a hearing officer to prepare 
a Statement of Decision. Staff requested guidance from the Commission. 

Chairperson Porini clarified that, if the item were assigned to a hearing officer, the 
Commission would still need to adopt the proposed decision. Therefore, the Commission 
could still be in a tie-vote position, pending appointment of an additional member. Ms. Hart 
Jorgensen agreed. 

Member Steinmeier thought that situation would be likely. The Chair proposed waiting until 
the seventh member was appointed to send the item to a hearing officer. Member Sherwood 
agreed. 

Jim Cunningham, with San Diego Unified School District and representing the three co- 
claimants on this item, was interested in getting a decision. He submitted that the hearing 
officer option would result in another tie vote with the current composition of the Commission, 
He suggested the Commission adopt the staff analysis presented at the September hearing and 
recommended they not adopt the hearing officer option. . , 

Ms. Higashi said a motion was unnecessary, and staff would hold the matter until the 
Commission membership changes. In response to Member Beltrarni, Ms. Higashi said that she 
had not heard anything about appointment of a seventh member. 

D. ASSIGNMENT OF PENDING CLAIM TO HEARING OFFICER 

Item 9 County of San Diego v. State of Califol-rzia, et al., 
Number CSM-R-SO46843 
Remanded by the Supreme Court in County of Salz Diego v. State of 
California, et al., 15 Cal.4th 68, "to determine whether, and by what 
amount, the statutory standards of care (e.g., Health & Saf. Code, 8 
1442.5, former subd, (c); Welf. & Inst. Code, 58  10000, 17000) 
forced San Diego to incur costs in excess of the funds provided by the 
state, and to determine the statutory remedies to which San Diego is 
entitled. " 

Camille Shelton of Commission staff introduced this item, which was a request to assign this 
claim to a hearing officer. This case was remanded back by the court and concerns the rights 
of San Diego County only with regard to the MIA legislation. 

The record closes December 19, 1999. The Commission's regulations allow the Chair to 
assign the claim to a hearing officer, although, at the request of any two.members, the claim 
can be removed from the hearing officer and decided by the full Commission. 

Due to the complexity of the case, staff recommended the case be heard by a hearing officer. 
The material from the Office of State Audits and Evaluations contains accounting and auditing 



I issues that are entirely opposed by the claimant. Commission staff does not have expertise in 
z these areas. 

I Ms. Shelton noted that the Supreme Court,remanded the case to determine whether and by 
'what amount the statutory standards of care are to be incurred by San Diego, so this becomes 
an auditing issue. The parties agreed with staff's recommendation. 

[There were no objections.] The Chair told staff to proceed. Ms. Higashi added that the 
record would be transmitted once closed. 

V. APPLICATION FOR A FINDING OF SIGNIFICANT FINANCLAL DISTRESS 
PURSUANT TO WELFARE AND INSTITUTIONS CODE SECTION 17000.6 AND 
CALIFORNIA CODE OF REGULATIONS, TITLE 2, ARTICLE 6.5. (action) 

Item 10 ADOPTION OF FINAL STATEMENT OF DECISION 
County of Butte Filing of August 27, 1999 and 
Preliminary Decision of October 28, 1999 

This item was adopted on consent. 

VI. INFORMATIONAL HEARJNG PURSUANT TO CkLIFORNLA CODE OF 
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action) 

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES 

Item 11 School Bus Safety 17 - CSM-97-TC-22 
Clovis Unified School District, Claimant 
Education Code Sections 3983 I.  3, 38048, 3983 1.5 and 
Vehicle Code Section 221 12 
Statutes of 1997, Chapter 739 et al 

Piper Rodrian of Commission staff presented this item. She noted that the original Parameters 
and Guidelines for School Bus Safety I were adopted in 1994. At its July 29, 1999 hearing, the ' * 

Commission determined that the test claim legislation in School Bus Safety 11 contained a 
reimbursable state mandate. Staff recommended adoption of a modified version of the 
claimant's proposed Parameters and Guidelines. The claimant, Education Mandated Cost 
Network (EMCN), and affected state agencies agreed with staff's recommendation. However, 
two interested parties wished to comment. 

Parties were represented as follows: Bill McGuire and Joe Bjerke with Clovis Unified School 
District; Jim dunningham with San Diego Unified School District; Carol Berg with Education 
Mandated Cost Network; and, Paul Minney with Girard and Vinson on behalf of Mandated 
Cost Systems, Inc. [Mr. Cunningham distributed copies of a December 17, 1997, Sun Diego 
Union Tribune .article entitled "Motorists might see red over school bus law. "1 
Mr. Cunningham argued that districts should be reimbursed begihnhg October 7 ,  1997, the 
date the chapter was enacted, rather than January 1, 1998, the operative dateof the statute. He 
submitted that districts incurred costs to prepare for this mandate in order to be in compliance 
by January 1. Mr. Cunningham contended that, without this preparation, there would have 
been traffic chaos and the drivers would have been subject to citations. He did not agree that 
Government Code section 17565 applied to this situation because districts would not have 



performed any of these activities if the law. had not been passed. Further, districts did not 
perform any activities until after the law was enacted. ! 

J 

Mr. Cunningham recommended adoption of staff's proposed Parameters and Guidelines, with 
one exception.. He proposed to begin the,period of reimbursement on October 7, 1997, and to : I 
delete the January 1, 1998, 'date and underlyini text. 

Mr. Bjerke, Director of Transportation at Clovis Unified Schools, agreed with Mr.' 
Cunningham. He explained the impact of this legislation on his district, and the steps he took . 
to prepare for implementation. 

Member Gomes asked staff why the date of reimbursement was changed to January 1. David 
Scribner, of the, Commission staff, replied that the legislation did not actually become law until 
January 1 because there was no urgency measure making it operative on October 7. He added 
that, in the past, the Commission has said h a t  preparation costs can be the cost of doing 
business. 

Member Steinmeier agreed with Mr. Cunningham that preparation costs were real. However, 
she did not think the Commission's governing law authorizes them to find that preparation 
costs are state-mandated. She submitted that this is atcase for clarification of the law and it 
shollld be the subject of change. I 

Mr. Cunningham argued that' the constitutional provision says that, whenever the state 
mandates a program on local governments or school districts, it is required to reimburse for 
the costs of implementing the program. He contended that, if there is any question about the 
interpretation of Government Code section 17565, it shbild yield to the constitutional 
provision. f 

Member Steinmeier agreed, but added that .it would be helpful if: it was also clear in the 
Government: Code. , 

Member Sherwood aiked staff about the constitutional issues. Based* on the constitutional 
provision and Government Code together as a whole, Mr. Scribner did not think-that the 
Commission had,the;ability'to go back to October 7. when the legislation was not law until, 
January 1. 7 -  

., ,. . . . .. 

Membek  herW Wood agreedhith Member ~teidmeier. He dothd that, in the Iecent pixst, the , 

Commission has not considered it had the leeway to authorize preparation"d6sts liefore & ' , 

operative date. However, he recognized the fact that districts* did experience;pr.eparation costs 
in this case. .. . . , .  . . 

Mr. C u d g h a p l  submitted that section 17565 was being misapplied to the st&-up date issue, 
and argued that h e  section does not the Cormissitin from allowing reimbursement 
beginning October 7. 

Ms. H-i$ Jorgeryen agreed with Mr. Cunningham's interpretation of section 17565. 
~one the l e~s ,  shk did not i'be any authority the sta&tory s d k m i o r  the ~onstitiition l o w i n g ,  

' .. - 

reimbursement for start-up costs. 



Mr. Cunningham argued that the penalties for not preparing were so significant that districts 
had no choice. Mr. McGuire added that the Central Valley Highway Patrol made it clear that 

1 his district had to be in compliance by January 1 (or the date they returned to school). 

Chairperson Porini acknowledged the difficulty, but noted that the law did not go into effect 
until January 1. 

Member Foulkes understood the issue, but agreed with staff that the law does not give the 
Commission the authority. Therefore, he moved staff's recommendation. 

Mr. Minney wanted clarification that the language in staff's proposal covered the monitoring 
of students coming on and off the bus in compliance with the transportation safety plan. He 
noted that staff had rejected his request to add this language, claiming that it was already 
covered. Mr. Scribner explained that staff was attempting to cover both large and small 
districts by keeping the language broad enough to include a variety of activities. He agreed 
that Mr. Minney's activity was covered by staff's proposal. 

Member Steinmeier seconded the motion. Member Beltrami recognized the Commission's past 
actions on this issue, but opposed the motion. He noted that, in this case, the legislature may . 
have been a bit hasty in its reaction to an unfortunate incident and passed a law with severe 
sanctions. Member Beltrami submitted that, to expect local governments to be up and running 
on January 1 and not face those sanctions is unrealistic. He thought the constitutional 
requirements were more important than the statutory in this instance. 

I The motion carried 5-1, with Member Beltrami voting "No. " 

I B . ADOPTION OF PROPOSED STATEWIDE COST ESTIMATES 
I 

Item 12 American Government Course Doculnent Requirement 
CSM-97-TC-02 (a.k.a. 97-258-01) 
San Diego Unified School District, Co-Claimant 
Sweetwater Union High School District, Co-Claimant 
Education Code Section 5 1230 
Statutes of 1996, Chapter 778 

This item was adopted on consent. 

C. PROPOSED REGULATORY ACTIONS 

Item 13 Adoption of 2000 Rulemaking Calendar 

This item was adopted on consent. 

VII. EXECUTIVE DIRECTOR'S REPORT 

Item 14 WORKLOAD, IMPLEMENTATION OF AB 1679, AND THE 
LOCAL CLAIMS BILL 

Paula Higashi reported the following: 

1 The Commission has received one new test claim and one new request to amend 
Parameters and Guidelines. 



0' On November 10, 1999, the Office of Administrative Law issued a determination 
I 

concluding that the guidelines used by the State Controller's Office (SCO) in review of 
certain reimbursement claims are regulations which are invalid because they should have 
been, but were not, adopted pursuant to the Administrative Procedure Act. Staff was 
anticipating the impact of this determinatioh on workload. It appears the SCO will make 

: I 
an effort to review claims similar to San Diego's first incorrect reduction claim. 

AB 1679 is effective January 1, 2000. Once staff assesses the extent of the changes, it will 
decide if a workshop is necessary before the proposed regulations are brought before the 
Commission. 

Staff will prepare the end of the ,year Report to the Legislature, which includes the amounts 
adopted in Statewide Cost E,stimates. Those amounts are then the basis for the next year's 
claims bill. With the new administration, staff also submitted a legislative bill proposal. 

Staff distributed a copy of CSAC7s proposed reform legislation to the members. Staff has 
not yet reviewed this proposal, but has been invited, along with other state agency 
representatives, to meet with the proponents of the proposal. Staff has typically attended 
these meetings to provide clarification of how the legislation may impact workload, hut 
does not take a position in the legislation. Unless the Commission wishes to ch,ange that 
policy, staff will not be making*a recommendation for a position, but will keep the 
Commission apprised of the legislation and how it might affect the Commission's 
workload. 

I \ 

If negotiations continue on schedule, the Commission hopes to move.to the U .S. Bank 
Plaza building in early March. 

Copies of the hearing calendar for 2000 will be available at the December 1, 1999 hearing. 
Staff will also notify all interested parties by mail that if Y2,K considerations impact filing 
dates, it will be considered'"good cause." The Chair noted that all state agencies and 
departments were required to file compliance and continiency plans, which the 
Commission did. 

vIII. . NEXT AGENDA (info) 

Staff had not received any requests to postpone the hearing of December 1, 1999, on the 
Special Education Parameters and Guidelines. 

The next regular Commission hearing would be on January 27, 2000. Ms. Higashi noted that 
Commission staff would be holding informal conferences before that hearing on various test 
claims. 

IX, PUBLIC COMMENT 

None. 

X. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE 
SECTIONS 1 1126 and 17526. 

Chairperson Porini announced that the Commission would meet in Closed Executive Session 
pursuant to Government Code section 11 126 to confer with and receive advice and legal 

I 



, counsel for the consideration and action as necessary and appropriate upon pending litigation 
i 

listed on the,published notice and agenda. 
i I 

, 1. ! A. PENDING LITIGATION 

To confer with and receive advice from legal counsel, for consideration and action, as 
necessary and appropriate, upon the following matters pursuant to Government Code 
section 11 126, subdivision (e)(l): 

Gary D. Hori v. Commission on State Mandates, et al., Case Number 99AS015 17, 
in the Superior Court of the State of California, County of Sacramento. 

Sun Diego Unified School District v. Commission on State Mandates, et al., Case 
Number GIC 737638, in the Superior Court of the State of California, County of 
San Diego. 

To confer with and receive advice from legal counsel, for consideration and action, as 
necessary and appropriate, upon the following matter pursuant to Government Code 
section 11 126, subdivision (e)(2): 

Based on existing facts and circumstances, there is a specific matter which presents 
a significant exposure to litigation against the Commission on State Mandates, its 
members and/or staff (Gov. Code, 8 11126, subd. (e)(2)@)(i).) 

B. PERSONNEL 
1 

To discuss and consider personnel matters pursuant to Government Code sections 
I I 11126, subdivision (a) and 17526. 

XI. REPORT FROM CLOSED EXECUTIVE SESSION 

Chairperson Porini reported that the Commission met in Closed Executive Session pursuant to 
Government Code 11 126 to confer with and receive advice from legal counsel for consideration 
and action as necessary and appropriate upon pending litigation listed on the published notice 
and agenda. The motion to adjourn carried unanimously; Th'e Chair adjourned the meeting at 
12:31 p.m. 

PAULA HIGASHI 0 
Executive Director 





BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Government Code Sections 3300 through 
3310, 

As Added and Amended by Statutes of 1976, 
Chapter 465; Statutes of 1978, Chapters 775, 
1173, 1174, and 1178; Statutes of 1979, 
Chapter 405 ; Statutes of 1980, Chapter 1367 ; 
Statutes of 1982, Chapter 994; Statutes of 
1983, Chapter 9641 Statutes of 1989, Chapter 
1165; and Statutes of 1990, Chapter 675; and 

Filed on December 21, 1995; 

By the City of Sacramento, Claimant. 

NO. CSM 4499 

Peace Oficers ~rocedural Bill of Rights 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ. ; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DMSION 2, , 

CHAPTER 2.5, ARTICLE 7 

(Adopted November 30, 1999) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 

This Decision shall become effective on December 1, 1999: 



BEFORE THE 

COMNUSSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Government Code Sections 3300 through 
3310, 

.As Added and Amended by Statutes of 1976, 
Chapter 465; Statutes of 1978, Chapters 775, 
1173,1174, and 1178; Statutes of 1979, 
Chapter 405; Statutes of 1980, Chapter 1367; 

I 
Statutes of 1982, Chapter 994; Statutes of 
1983, Chapter 964; Statutes of 1989, Chapter 
1165; and Statutes of 1990, Chapter 675; and 

Filed on December 21, 1995 ; 

BY the City of Sacramento, Claimant. 

NO. CSM 4499 

Peace Officers Procedural Bill of Rights 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ. ; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DMSION 2 ,  
CHAPTER 2.5, ARTICLE 7 

(Adopted November 30, 1999) 

STATEMENT OF DECISION 

On August 26, 1999 the Commission on State Mandates (Commission) heard this test claim 
during a regularly scheduled hearing. Ms. Pamela A. Stone appeared for the City of 
Sacramento. Mr. A l l b  Burdick appeared for the League of California CitiesISB 90 Service. 
Ms. Elizabeth Stein appeared for the California State Personnel Board. Mr. James Apps and 

I 
Mr. Joseph Shinstoclc appeared for the Department of Finance. The following persons were 
witnesses for the City of Sacramento: Ms. Dee Contreras, Director of Labor Relations, and 
Mr. Edward J. Takach, Labor Relations Officer. 

At the hearing, oral and documentary evidence was introduced, the test claim was submitted, 
and the vote was taken. 

The law applicable to the Commission's determination of a reimbursable state mandated 
program is Government Code section 17500 et seq. and section 6, article XIII B of the 
California Constitution and related case law. 

The Commission, by a vote of 5 to 1, approved this test claim. 


































































































































































































